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THE COURT: All right. There's one matter 
regarding the depositions before we bring the jury 
back in I think Mr. Denson wants to put on the 
record. 

MR. DENSON: Judge, we had wanted to object to 
the defense's inclusion of page 28, line 19 through 
20, page 29, lines one through nine, page 30, line 
15 regarding "The Plot," the antidrug film that 
Mr. Eastman made for the State of Florida. We 
don't have any objection mentioning that he is 
working on it, but we don't think there's any 
relevance at all to rehashing the plot of that 
film. 

THE COURT: Well, I think it'd be unfair it 
restrict them in that way since you were given 
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broad latitude to speak about his involvement in 
all these other projects, like as "The Fugitive," 
et cetera. So I'll permit it. 

MR. DENSON: Thank you. 

THE COURT: All right. Let's bring the jury 

in. 

THE BAILIFF: Yes, Your Honor. 

(The jury entered the courtroom, after which 
the following proceedings transpired:) 
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THE BAILIFF: Jury's in the jury box and 
seated. Your Honor. 

THE COURT: All right. Ready to proceed. 

Call your next witness, please. 

MR. LYDON: Your Honor, Philip Morris will 
call Peter Lipowicz. 

THE BAILIFF: Please stand right here, face 
the clerk, and raise your right hand to receive the 
oath, please. 

THE CLERK: Do you solemnly swear or affirm 
that the testimony you will give in this cause will 
be the truth, the whole truth, and nothing but the 
truth, so help you God? 

THE WITNESS: I do. 

THE BAILIFF: Step this way, please. Have a 
seat in the witness chair. Speak in a clear and 
loud voice. Watch your step going up there the 
pedestal. 

PETER LIPOWICZ, Ph.D., 

having been previously duly sworn by the Clerk to tell 
the truth, the whole truth, and nothing but the truth, 
continued to testify as follows: 

DIRECT EXAMINATION 

BY MR. LYDON: 

Q. Would you state your name and spell your last 
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name for the court reporter? 

A. My name is Peter Lipowicz, L-I-P-O-W-I-C-Z. 

Q. And where do you reside, Mr. Lipowicz? 

A. Let me adjust my mic here. 

Q. You can — actually, you don't have to get too 
close to that. It's pretty sensitive. 

A. [DELETED] 


9 

Q. 

And are you married, sir? 

10 

A. 

Yes, I am. 

11 

Q. 

Children? 

12 

A. 

I have two teenaged daughters. 

13 

Q. 

Where do you work? 

14 

A. 

I work at Philip Morris USA. 

15 

Q. 

And how long have you been with Philip Morris 

16 

USA? 


17 

A. 

I joined in — in 1988. I've been there just 

18 

over 14 

years. 

19 

Q. 

What is your current position at 

20 

Philip 

Morris? 

21 

A. 

I'm a senior principal scientist. 

22 

Q. 

And how long have you been in that position? 

23 

A. 

For three years. 

24 

Q. 

Would you briefly describe for the jury your 

25 

educational background? 
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A. I have a Bachelor's of science degree in 
chemical engineering from Washington University in St. 
Louis, Missouri, and I have a Ph.D. in chemical 
engineering from the University of California at 
Berkeley. 

Q. Dr. Lipowicz, can you tell the jury what your 
thesis was? You have to write a thesis, is that right, 
in order to get a Ph.D.? 

A. That's correct. And I did that. 

Q. And what was your thesis subject? 

A. The subject of my thesis was the properties of 

smoke and aerosols produced by smoldering porous fields. 

Q. Can you explain what you're talking about, 
smoldering porous fields, what you were studying? 

A. Well, smoldering is a form of combustion that 
doesn't have any flame. And for example, a cigarette 
smolders. What I was studying was Smoldering of other 
materials, for example, polyurethane foam which you find 
in upholstery and mattresses, and I was studying the way 
that — the smoldering of that foam, the combustion 
produces smoke and I'm looking at the — determining the 
properties of the smoke produced. 

Q. The chemistry of that smoke? 

A. Yes, chemistry and physics as well. 

Q. And what did you do after you obtained your — 
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your Ph.D.? 

A. After my Ph.D., I worked as a postdoctoral 
fellow at the Lovelace Inhalation Toxicology Research 
Institute in Albuquerque, New Mexico. 

Q. What is the Lovelace facility; what do they do 
there? 


A. It's a government-owned laboratory about 
150 — 150 scientists, and they study the health effects 
of inhaled aerosols. 

Q. Inhaled aerosols? 

A. Yes, exactly. 

Q. And what — explain a little more thoroughly. 
What do they do in the study of those aerosols? 

A. Well, I mean, it's known that the particles 
that you inhale, whether they be from air pollution or 
other sources, for example, from industry, can 
potentially cause disease. And that's studied at the 
institute by using, for example, exposures of laboratory 
animals to such aerosols. 

Q. How long did you spend at Lovelace? 

A. Two years. 

Q. And what did you personally do at Lovelace? 

A. Well, in order to study the — these aerosol 

properties, these particle properties, there's a group 
there that actually generates — who's responsible for 
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making those sorts of aerosol particles for the 
exposures, and that was the aerosol physics group, and I 
was a member of that — of that group. 

Q. What kinds of substances or smokes or aerosols 
did you personally study? 

A. Well, one of the things I studied was fibrous 
aerosols; that is, aerosols — specifically carbon 
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fibers, which are used a lot in — in materials today, 
and I also studied — I started studying smoke from 
cigarette smoke — from cigarettes at the time. 

Q. And after your two years at Lovelace, what did 
you do? 

A. Well, that's when I got a job at Philip Morris 
in Richmond, Virginia. 

Q. Now, why did you decide to go to work for 
Philip Morris? 

A. Well, Philip Morris — you know, of course, 
they — they offered me a job and it was in an area 
of — of aerosol sciences and I had been doing that both 
at my thesis work at the University of California and I 
was doing it at Lovelace. I liked the area; I thought 
I'd made good contributions there. And they gave me a 
chance to continue working in that area. 

Q. Did you have any reservations about going to 
work for Philip Morris? 
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A. Well, you know, I was working in an Inhalation 
Toxicology Research Institute, and many of the 
scientists — well, all the scientists there were aware 
of — of the hazards of smoking as they were experts in 
the field of — of inhaled aerosols. And so I have to 
say I was very curious as to what Philip Morris was — 
you know, wanted me for. And when I went and I 
interviewed with them, I understood and I took the job. 

Q. And what were you — what was your 
understanding of why they were bringing you in — 

A. Well, I was going — 

Q. — seeking to bring you in? 

A. I was going to work — really, I mean, to 
study things that would lead to a safer cigarette. 

Q. And you had previously said, if I understand 
correctly, you had previously done some research on 
tobacco smoke? 

A. Yes. What I did was measure — well, I 
measured the density of — of the individual smoke 
particles, and — and that was important because you — 
you measure smoke with — with lasers, and you want to 
match up those measurements with other kinds of 
measurements that are made. And for that, you need the 
density. But what I had to do was actually individually 
weigh the particles, and had a special technique to do 
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that. 

Q. Would you describe what you found when you 
first went to Philip Morris and looked at their research 
and development facilities? 

A. Well, I interviewed there before — before I 
was offered the job and I met with the scientists, 
toured the — the labs and saw that they had a — a very 
significant number of laboratories that were well 
equipped; and that is, I could see that there was a lot 
of instrumentation, modern instrumentation there. They 
also showed me an empty laboratory that they were 
refurbishing and they said that that would be, you know, 
my laboratory if — if — if I took the job, so that was 
pretty impressive to me. 

Q. How many people did they have working at — at 
the facility when you arrived? 
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A. It was about 600 people altogether. 

Q. And — and what was the educational level of 

the people working there? 

A. Well, they're — they're college graduates, 
the most of them. And the research is actually 
conducted by people like myself with advanced degrees 
from major colleges and universities. I mean, there 
were other chemical engineers there, mechanical 
engineers, chemists, biologists, biochemists. 
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Q. Is that the only facility that Philip Morris 
has for research, or is there another — any others? 

A. Well, that's — that's the facility that 
Philip Morris USA has. I mean, Philip Morris has an 
international company, Philip Morris International. 

They have a facility in Neuchatel, Switzerland that is 
smaller. And there's also a research facility that we 
both use, both Philip Morris International and Philip 
Morris USA, and it's called the Philip Morris Research 
Laboratory. And they do toxicology research, and that's 
located in Cologne, Germany. 

Q. Was that none by any other name prior to 
Philip Morris Research Laboratory? 

A. Yes. It was known by an acronym called 
INBIFO, which is a German acronym that stands basically 
for Inhalation Toxicology Research Laboratory. 

Q. Now, what kind of work did is done at — at 
these facilities? 

A. Well, at the one in Richmond where I'm from, I 
mean, our primary work is in the design of safer 
cigarettes. And that is largely true also for the 
Philip Morris International facility at Neuchatel, 
Switzerland. The Philip Morris Research Laboratory is 
more of a toxicology laboratory and they do biological 
testing of cigarettes to make sure that the changes we 
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make to cigarettes are — don't increase the harm. 

Q. What is toxicology? You have to explain. 

What's that study? 

A. Well, I mean, toxicology is the study of, you 
know, toxic substances, you know, poisons and how they 
affect — you know, how they affect people ultimately, 
and often they're studied with animals or studied with, 
you know, assays which might involve cells. 

Q. How many — you mentioned that there were 
people with advanced degrees. How many Ph.D. scientists 
were there when you arrived at Philip Morris USA in 
Richmond? 


A. There were about 100 altogether. 

Q. And they have Ph.D.s in these various areas of 
study or discipline — 

A. Right. 

Q. — that you've — 

A. Yeah. 

Q. — described? 

A. Chemistry, physics biology. I mean, just a — 
the same sort of range of areas that you would find at a 
university. 

Q. And when did you arrive in — at Philip Morris 
what year? 

A. In 1988. 
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Q. What did you do when you first arrived at 
Philip Morris? 

A. Well, I — I worked in — in a laboratory and 
my first project was to make an aerosol generator — and 
of course, aerosols are just particles in the air — so 
I could study the form — how they're formed and maybe 
we could learn something, how smoked is formed in a 
cigarette. 

Q. And what position did you come in in? 

A. I came in a position of — of scientist, which 
is sort of an entry-level position for somebody with an 
advanced degree. 

Q. And you've continued to work since that time 
in 1988 to the present at Philip Morris? 

A. Yes, I have. 

Q. And have you done other work at Philip Morris? 

A. Yes, I have. 

Q. Did you direct the preparation of an exhibit 
that helps to summarize some of the work that you did at 
Philip Morris? 

A. Yes, I did. 

MR. LYDON: Can we look at Exhibit PL1, 

please? 

BY MR. LYDON: 

Q. Is this the summary exhibit that you prepared 
ROBERT A. DEMPSTER & ASSOCIATES 
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or directed? 

A. Yes, it is. 

Q. And the first item up there, that change in — 
in particle size, is that what you just described a 
moment ago as something you did when you arrived? 

A. Well, that's right. And when I arrived, I 
mentioned I was studying how — the aerosol process, but 
the — sort of the goal of that was, could we change the 
size of particles from cigarettes, because we know that 
that size influences how they deposit when they're 
smoked. Now, it turns out that's very difficult to do 
but we — we — that was the point of the research. 

Q. You did the research in trying to 
accomplish — 

A. Exactly. 

Q. What about this second item that's listed, 
"smoke generated without tobacco"; what's that about? 

A. Well, it's the combustion of the tobacco that 
forms the harmful smoke constituents that lead to 
smoking causing disease. And it was research that we 
conducted to see if — you know, could we generate smoke 
without tobacco, something that might one day be 
something that could be used as a product. But 
basically, what I was doing was just working in a 
laboratory to see if it could be done. And we used 
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materials, for example — I mean, I used water, as an 
example, something that would seem to be save to inhale. 

Q. So this was just — this — that research 
under smoke generator without tobacco didn't really 
com- — result in a product? 

A. No, it did not. 

Q. But it was basic research? 
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A. It was — it was basic research to see if it 
could be done. 

Q. What about that third category, 
electrically-heated cigarette; what's that about? 

A. Well, the electrically-heated cigarette is a 
project that, you know, Philip Morris has worked on 
almost since I joined and ultimately has made a product. 
The point of it is, as I mentioned before, it's the 
combustion of tobacco that makes harmful smoke 
constituents. And by heating the tobacco at a lower 
temperature, you produce less of those and hopefully 
that would lead to a safer cigarette. And so one way to 
do that is to electrically heat it rather than to burn 
it. And so I actually worked on a project involved in 
that. 

Q. We're going to come back to that subject, I 
think. 

Tell us about the next item, the advanced 
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cigarette filter. 

A. Well, cigarettes today all have — have 
filters on them, or most of them do, and they're 
effective at taking out some of the compounds from 
smoke, but some — they don't affect some of them — 
some of the other onces, some of the other harmful ones 
that we would like to take out. And so I led a team to 
look for new materials, to make new materials that we 
could put in filters and to test those to see if we 
could remove more harmful smoke constituents. 

Q. And is that something that continues to be 
worked on? 

A. Yes, it does. 

Q. What kind of filtration would that — would 
that be? Is it — 

A. Well, there have been — I mean, maybe the 
closest thing I can think of is to have — some 
cigarettes today have charcoal in them, and so — but 
there are — we work on materials that are better than 
that and more powerful and better absorbents that can 
take out more of the harmful smoke constituents. 

Q. Talking about charcoal and moving to the next 
item, what — what work was done on carbon monoxide 
reduction? 

A. Well, cigarettes — cigarette smoke contains 
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carbon monoxide, which is a — would be a toxic 


constituent of — of cigarette smoke, and it's not 
removed by filters. We have other ways of reducing 
carbon monoxide I'll maybe have a chance to mention. 

But I wanted to find a way that we could 
actually remove it from the cigarette, and so I worked 
on a way of actually having it diffuse out of a 
cigarette through the paper before you inhaled it. And 
I got some decent results in the laboratory, but they 
couldn't be executed in a real cigarette. 

Q. The next item you have listed there, smoke 
chemistry. What kind of work have you done in smoke 
chemistry? 

A. Well, cigarette smoke has a fairly complicated 
chemistry, and Philip Morris measures a whole list of — 
of chemicals that are in smoke that are potentially 
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harmful. And I get involved in those studies where we 
test different cigarettes smoked in different ways and 
see how the chemistry varies. 

Q. And up to this point, are all of these — all 
this work that you've done on smoke chemistry and the 
other items designed toward a safer cigarette? 

A. Yes, they are. 

Q. This last item, emerging technologies for a 
safer cigarette, describe what — what you have 
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summarized there? 

A. Well, I mean, Philip Morris has a fairly 
extensive research and development facility, but ot — 
it's not nearly as large as the entire research and 
development effort of the country and the world, which 
is really a hundred billion dollar plus effort. And so 
even one of my jobs is to look for new technologies that 
have been developed for fields, you know, outside of 
cigarettes and see if they can be employed in cigarettes 
to help make them safer. 

And one of the issues we — we face often is 
that we'll see a new material being made, for example, 
and we might think about it to put in a cigarette, but 
it may be only made in a very small quantity and so we 
can't even test it. But, you know, ultimately if the 
material looks promising enough, we'll work on ways to 
make this sufficient quantities. 

Q. You talked about small item, and people have 
heard about nanotechnology. Is any of that involved 
here? 


A. Well, for example — yeah, nanotechnology 
is — is a big research effort that's going on in the 
country and the world right now. It has to do with 
the — actually making materials almost one atom at a 
time to get whatever sort of properties that you want 
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And it's called nanotechnology because the materials 
that make are — are fairly small or very, very small, I 
should say. 

So we see some promise in that. We have 
extensive research contracts with major universities and 
national laboratories working on that. 

Q. Now, has any of the work that you've done at 
Philip Morris resulted in any patents? 

A. Yes, it has. 

Q. And do you have patents? 

A. Yes, I do. 

Q. How many? 

A. Seven. 

MR. LYDON: Could we see PL2, please? 

BY MR. LYDON: 


Q. And what do we have here under PL2? 

A. Well, what — what you have there is the cover 
page from seven United States patents. 

MR. LYDON: Can we have PL3? 

THE WITNESS: Yeah, on which I'm a coinventor. 
BY MR. LYDON: 


Q. Okay. And so the highlighted items that have 
been drawn out, are those taken from the actual cover 
pages of the patents? 

A. Yes, they are. 
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Q. And are those the subject matters of the 
patents listed in each instance? 

A. Yeah. Those are the titles of the patents and 
I'm — I'm an inventor on each of those patents. 

Q. And did each of these patents involve any work 
toward a safer cigarette? 

A. Well, if you just look at the — some of the 
titles, most of them contain electrical smoking system 
and — and they're about this electrically-heated 
cigarette that I talked about. And so that's working 
towards a safer cigarette, yes. 

Q. And has this actually resulted in a product, 
some of this work? 

A. Yes, it has. It's a — a product with a brand 
named called Accord. It's for sale in the Richmond area 
and under the brand name Oasis for sale in Japan. 

Q. We'll come back to that. 

But do you keep abreast of developments in the 
scientific community which might be of help in designing 
safer cigarettes? 

A. Well, yes. I mean, scientists do keep 
abreast. It's very important — 

Q. And what do you do? 

A. — to stay current. Well, I read journals, 
for example. There's a very big scientific literature 
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every week, every month. Hundreds of journals come out. 
I read a number of them on a weekly and monthly basis to 
keep track of developments that are interest to me and 
to Philip Morris. I also attend scientific meetings 
which are held often on a yearly basis. For example, in 
my area, aerosol science, the American Association of 
Aerosol Research has an annual meeting. I attend that, 
and last year I presented a paper there. 

Q. All right. During the 14 or 15 years you've 
been at Philip Morris, are there standard research and 
development practices and procedures which are followed 
at Philip Morris? 

A. Well, the research is conducted in the same 
way that it's conducted in the university. I mean, 
the — the researchers, like myself, have come from 
university backgrounds and they've conducted research 
there. And, you know, we do it the same way. You know, 
we have good experimental design. You know, we use the 
proper instrumentation and they we, you know, document 
our results and ultimately, where appropriate, present 
them publicly or publish them. 

Q. You say you document those results. Do you 
save those results as well? 

A. Oh, yes, we do. 

Q. In the — on the subject of documentation, 
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just how is research — how has research been documented 
during the time you've been at Philip Morris? 

A. Now, there's two kinds of documentation. And 
just to talk about sort of the output of the research 
first, you know, you — you finish a study and you write 
a report. And first that report might be looked at 
internally, show it to your boss and show it to, you 
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know, other departments or whoever asked — asked for 
the study in the first place. And then if that does not 
involve proprietary technology — I mean, some of our 
work is confidential and we don't share it with — with 
all of our competitors — then we can present the work 
in public at a scientific meeting or publish it. 

Now, the actual experiments themselves are 
documented in sort of a raw form; that is, the — the 
way the experiments are conducted. So when I went to 
Philip Morris, I was given a laboratory notebook. It 
had a number on it. I had to sign for it. And when I 
did my experiments I recorded what I was doing, what my 
results were, signed the bottom of the page. That was 
witnessed. And when it was filled, I signed it, turned 
it into the library and they microfilmed it. 

Q. And is that the way research is standardly 
conducted throughout universities by scientists — 

A. Well, I- 
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Q. — in a similar fashion? 

A. I mean, I — I think that we have see very — 
you know, when I was at Berkeley, we didn't — we didn't 
do that with our laboratory notebooks. We — you know, 
we kept them ourselves. So this was a much higher 
standard, I think, at Philip Morris to actually have to 
sign out a notebook and have it microfilmed. 

Q. Now, did you have an opportunity from time to 
time to look back to — from work that had been done by 
those who preceded you or who worked with you? 

A. Yes, I did. 

Q. And just how did you do that, what — 

A. Well, reports, for example. You know, many of 
the reports are kept in what was called central files. 
And we have different names for that, but reports that 
are filed can be checked out. Certainly reports that 
are published — and published work can be found in the 
literature. And then even some of those laboratory 
notebooks, I've had occasion to go back and — and 
request copies even of my own work from the — from the 
past and was able to get it. 

Q. And is that the way in which research, 
development and work records are maintained at 
Philip Morris? 

A. Yes, they are. 
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Q. What about the notebooks; are just all the 
actual raw notebooks kept, or how is that done? 

A. I mean, I had one occasion where I actually 
wanted my notebook back from the library. They had 
collected it and microfilmed it. I wanted to see it and 
I asked for it and I got it back. So I mean, I fully 
expect that they have them all in addition to having it 
microfilmed. I mean, I don't know where they're stored. 

Q. Okay. But at least you've been able to see 
them — 


A. Yes. 

Q. — on microfilms? All right. 

And is that — have you had opportunities to 
look historically back at Philip Morris to find things? 

A. Yes. We have reports. You know, we've been 
doing research in this area for 50 years. I don't know 
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how long I've — you know, back I've looked, but when 
I've wanted to find reports, I've been able to get them 
from central files. 

Q. Now, if the jury were shown a document that 
suggested that certain research results on nicotine were 
to come back, that research might be buried. Are you 
aware of any instance at any — at Philip Morris where 
research results have been hidden in any way? 

A. No, I am not. 
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Q. Are you aware of any research results that 
have been altered in any way? 

A. No. 


Q. Have you ever seen anyone destroy research 
results? 

A. No. I mean, that is not our practice. 

Q. And you mentioned that some of the work where 
it's not confidential is communicated outside 
Philip Morris? 

A. Yes, it is. 

Q. Where else is research work — or how else is 
research work shared outside of Philip Morris? 

A. Well, some of it — some of it shows up as 

patents. For example, you saw some of my patents and of 
course other inventors at Philip Morris are patenting. 
And sometimes the government requests information from 
us. For example, if they're considering a regulation, 
they will ask for information about what we're doing, 
about our research, and we provide it to them. 

Q. Now, let me move to another subject and that 
is the actual — we've talked about the fact that 
Philip Morris, since you've been there, have been — has 
been working on a safer cigarette. 

Based upon your education and experience, is 
there such a thing as a safe cigarette? 
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A. No. 

Q. Can you explain your answer to the jury, 
please? 

A. Well, I mean, tobacco in all its forms, you 
know, has been shown to be harmful and to cause disease, 
whether it's cigarette smoking, cigar smoking, even 
chewing tobacco. And so there seems to be something 
about tobacco that if you use it and use it long 
enough can cause disease. And especially what I 
consider — when you burn tobacco and you form all 
these, you know, harmful smoke constituents, I can't see 
how inhaling something like that, you know, would ever 
be safe. 


Q. Is a safe cigarette, in your opinion, 
currently feasible? 

A. No, it is not. 

Q. Are there any obstacles or challenges to 
producing a safer cigarette? 

A. Yes, there are. 

Q. Have you prepared an exhibit that summarizes 
your opinions about the challenges in — in making a 
safer cigarette? 

A. Yes, I have. 

MR. LYDON: Could we see, Mr. Reed, PL4, 

please? 
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BY MR. LYDON: 

Q. Is this the exhibit that you prepared? 

A. Yes, it is. 

Q. And can you explain what you've recorded there 
with respect to each of the challenges on why it's 
difficult? 

A. Well, the principal way that we approach 
making a safer cigarette is to reduce the harmful 
compounds in smoke. So what are the obstacles about 
that? Well, first, there are so many. There have been 
over 4,300 different chemicals found in smoke. And 
that's work that has been done over the last 50, 60 
years. And so it's been — 

Q. Is that currently the case, 4,300 identified? 

A. Well, that's the last time that I looked. 

I — I think it's — you know, we actually expect that 
there are more than just that. That's what we have 
names for and what we can identify. We understand that 
there may be actually more compounds than what I've 
listed. 


Q. Okay. 

A. But it makes things very complicated because 
it's very difficult to measure all of those compounds. 
And so out of those 4,300 there's about 54 — these are 
54 that Philip Morris has — is working on because 
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they've been targeted by the public health community. 

And that is, these are compounds found in smoke which 
maybe are the most likely to be the ones that are 
causing disease. And so that list was developed, for 
example, by Consumer Product Safety Commission and with 
the International Agency for Research on Cancer. 

Now, even 54 is a fairly large list. And 
we're not sure which ones are the most important in 
there or really if any of those are really the ones that 
are causing disease. And what we often find is that, 
first, they're very hard to reduce, some of the 
compounds in smoke, and that sometimes reducing one 
causes another one to go up. 

So in other words, some change that we make to 
the cigarette, something that we add to the cigarette, 
for example, you know, might change and lower one of 
those compounds, while another one goes up. And we 
don't know — we can't really say then whether we've 
truly made a safer cigarette. 

Now, we could do that if we had a verified 
scientific test to assess whether a cigarette is safer, 
but I mean, no such thing exists. So there's no test 
out there we can run to say this cigarette is safer than 
another one. I mean, we don't have a test like that, 
the government doesn't have a test like that and, you 
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know, public health scientists don't have one? 

Instead, what there are are a number of tests 
that are run. Tests that are run on the chemistry of 
the smoke. We have tests that look at — we have 
biological tests, things like genotoxicity, cytotoxicity 
and we have inhalation tests with laboratory animals. 

But ultimately, what we're looking for is 
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reduced disease. And there's no test for that directly, 
and so we're always trying to just use the best science 
that we can to make sure we're going in the right 
discretion. 

Q. Now, the jury was shown a document — I 
believe it's Plaintiff's Exhibit 50 — which was a 
memorandum from Helmut Wakeham? 

MR. LYDON: Do we happen to have that? 

THE COURT REPORTER: The name again, please, 

Mr. Lydon? 

MR. LYDON: Helmut Wakeham, W-A-K-E-H-A-M. 

First name is Helmut, H-E-L-M-U-T. 

BY MR. LYDON: 

Q. And have you had the opportunity to review 
this prior to today? 

A. Yes, I have. 

Q. In that document, I believe it's — if we go 
to the third page, do you see at the bottom there it 
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says "a total of more than 400 compound of which about 
50 have been identified for the first time by 
Philip Morris research"; do you see that? 

A. Yes, I do. 

Q. Sir, does that have any significance to you, 
that particular statement, a total of more than 400 
compounds? 

A. Well, I mean, it's true. This document was — 
is old. I think it's from 19- — I don't know what the 
cover says. 

Q. '61? 

A. — 1961, and at that time I don't think all of 
the compounds that we know about today had been 
identified. Nevertheless, 400 is still a very large 
number. 


Q. Why have so many more compounds been 
identified by today? 

A. Well, of course, we've had more time to do it 
since 1961 and also, I — it's not that cigarettes have 
changed dramatically. We're still burning tobacco, but 
the analytical chemistry approaches that we have are 
much better and much more sensitive. So, for example, 
we have something called mass spectrometry today which 
can be used to identify many of these compounds, and 
that wasn't available in 1961. 
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Q. Incidentally, the list of compounds there 
or — or the 4,300 that are known today, is there 
anything that's secretive about that information or 
known only to Philip Morris? 

A. Well, it's — it's been a — a collaborative 
effort among the industry, including Philip Morris, 
government scientists and university scientists to find 
out what's in smoke. And even in 1961 many of those — 
you know, many of these 400 compounds — I mean, those 
400 compounds were known. And, you know, they're 
from — there's a lot of publications that are from the 
1940s and '50s that did smoke chemistry, and that's 
where these lists were developed. 

Q. You know, from your observations as a 
scientist in the tobacco industry, are other 
manufacturers in the industry seeking to accomplish the 
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same goals by identifying and getting rid of the harmful 
constituents if tobacco smoke? 

A. Well, it's — it's — I mean, I know, of 
course, more about what Philip Morris is doing, but I do 
see products, I do see patents from other companies that 
are generally in the same direction as we have, towards 
a safer cigarette. 

Q. Do you see published research from the other 
companies as well? 
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A. Yes, I do. 

Q. You know, aside from identifying the various 
compounds, is that all it takes? Is there any further 
difficulty beyond identifying the compound and — and 
then trying to either eliminate or reduce it? 

A. Well, I — I did mention, you know, on — I 
had an exhibit of some of the difficulties. And so — 
yeah, first just identifying it is — is the first 
thing, and then you try to quantify it, how much is 
there. Then, of course, there's a lot of research on — 
on determining is that an important constituent that 
actually causes disease. 

Okay. Now, once you have that and — and 
we're at the point today where we have some good idea 
about what the constituents are that cause disease — 
then it's left to people like myself to try to figure 
out how to remove them. And, you know, many of these 
compounds, while we've been successful in reducing them 
in — in smoke by reducing tar, we have no way of 
changing the combustion of tobacco or adding filters to 
take them out. 

Q. So, yeah. This is the exhibit that — to 
which you've been referring, right? 

A. Yes. 

Q. And reducing the one compound, is that what 
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you've just been talking about? 

A. Right. Reducing one compound makes another 
one go up, or sometimes — I'd just like to point out 
that these are not — these are actual — these 
compounds come — they're either in the tobacco 
themselves or they arise from the burning of tobacco. I 
mean, it's not something that we add. 

And so, for example, if it's from the burning 
of tobacco, we have to change the way tobacco burns in 
order to change the — the compounds, and we just don't 
know how to do that. 

And ultimately, just you know, on this — on 
this slide and the point number three is the consumer 
acceptance of these safer products or reduced-harm 
products. That is, the kind of changes that we might 
have to make, you know, to — to really change the 
products changes other thing about the smoke, for 
example, the way it tastes, and consumer don't 
necessarily find that acceptable. So you can't have a 
safer cigarette unless it's something that people find 
acceptable, smokers find acceptable and will buy. 

Q. Now, is this — these — are these harmful 
products found in — in some part of the — is it part 
of the smoke itself? 

A. Well, the smoke is composed of — of the 
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particles which I study, and then there's — of course 
there's gases. For example, carbon monoxide is a gas. 
And, you know, there's harmful constituents in both the 
particles and — and in the gases. So they have lots of 
different — they have different physical properties and 
you find them everywhere in the smoke. 

Q. Specifically, is it — reference is made with 
regard to cigarettes to tar, correct? 

A. Yes. I mean, tar is — I mean, it's not a 

very good chemical name. It's called tar because, you 
know, we don't who know exactly what it is. Okay. Now, 
we — we've identified many of the constituents in tar. 
Tar is actually what you see collected on a — on a 
cigarette filter, if you've ever seen one, from after 
smoking it. When we measure cigarettes in the 
laboratory, we have much better filters that we can use 
to collect the tar and it's what collects on the filter. 
And yet many of the constituents — for example, 
benzo[a]pyrene is one of those that's of concern and 
that's in the tar. 

Q. Doctor, can you tell us what has happened to 
tar in cigarette smoke over the last 50 years? 

A. Well, it's — it's gone down. 

Q. And first of all, why is it significant or 
important to reduce the amount of tar in cigarette 
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smoke? 

A. Well, the — I've — I said earlier, that what 
we're trying to do is to reduce the — the amounts of 
the harmful smoke constituents. Many of those are found 
in the tar. And Philip Morris and — has taken the 
advice of public health scientists, including the 
Surgeon General, over the years to try to reduce tar in 
cigarettes in order to lower the exposure of smokers to 
harmful smoke constituents. 

Q. Is this something that the industry itself 
altogether has also worked toward? 

A. Well, I mean, the industry — it turns out 
that we have employed similar methods to reduce tar, and 
at least with respect to tar we have some similar 
cigarettes, yes. 

Q. Is there an exhibit that — that helps explain 
what's happened with tar? 

A. Yes, I prepared an exhibit. 

MR. LYDON: PL5, can we look at that, please? 
BY MR. LYDON: 


Q. Does this in fact reflect what the industry 
has done over the last 50 years? 

A. Yes. I'd just like to explain it. There's a 
lot of things on that slide. 

Q. Yes. 
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A. First I'd like to say that the actual curve — 
and the graph was taken from a book — or journal. 
Journal of Smoking Related Disease, and was — was done 
by Dr. Hoffman, who was a public health scientist. And 
what it shows, you can see that there is the — the year 
on the bottom, and it shows both the way tar's gone down 
and the things that we've done to change tar. 
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So the tar's on the — starts out at about 
over 36 milligrams, something, you know, that was — 
cigarettes were like that when they were nonfiltered in 
the 1950s. And they go all the way down to about 12 or 
11 milligrams in the 1990s. And it goes down because 
the industry, including Philip Morris, was able to make 
changes to cigarettes that lower the tar and at the same 
time those changes were found acceptable and people 
started smoking some of those low-tar product. So it's 
called a sales-weighted average, so the average tar sold 
actually went down quite a bit, from about 36 to about 
11 . 


Q. So what's reflect on that chart is what's 
actually been sold by the industry? 

A. Yes. And — and — 

Q. On average? 

A. On the average. 

Q. Can you explain to the jury just at the top 
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there, the first three items that are indicated for 
somewhere in the '50s, mid '50s, filtration, porous 
paper, reconstituted tobacco? What were those design 
changes? 

A. Well, I mean, prior to about 1950 cigarettes 
were just tobacco wrapped in paper and they didn't have 
any filters. And so the first — the first important 
change that was made was to put filters on — onto 
cigarettes. The filter is a — is a tight bundle of 
small fibers that actually is able to catch tar 
particles as they come through the filter. And so that 
was effective at reducing tar. Now — 

Q. And the next item? 

A. The next item is porous papers; that is, the 
paper that's used in cigarettes is — is made of flax. 
It's a very lightweight paper and actually air can flow 
right through the paper. And by making it more porous, 
you'll allow more air to come through the paper and that 
dilutes the smoke and lowers the tar. 

The third one I have there is called 
"reconstituted tobacco." And reconstituted tobacco 
is — it's tobacco that's made by chopping up fresh 
tobacco and forming it into a sheet, in like what's like 
a paper-like process. And so you have a — and then you 
cut it up and you put it in the cigarette. I mean, it's 
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actually a very — it's a very involved process and we 
have a very large plant that does that. But by — by 
cutting it up and by — you know, we contact it with 
water and we take some things out of it. It actually 
generates less tar when it's burned. 

Q. What's the next item that's indicated for 
sometime around 1970 on the chart? 

A. The next item is called "ventilation." 

Q. Late '60s maybe. Yes. 

A. And — and what you see there, that's — you 
see, it's — we put little holes in the ciga- — in the 
filter, around the filter, lots of little holes that 
actually let air in when you puff on the cigarette to 
dilute the smoke. And that's — turns out to be a very 
effective way at reducing the tar in cigarettes. 

Q. And over time the jury's heard about 
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ventilation in part from Dr. Farone. Has the method of 
ventilation changed from the time that it was first 
used? 

A. Well, the — the principal haven't changed. 

You still have holes, but the way that we make the holes 
has changed. So, for example, when we first started, 
you know, we made holes with actually putting little 
pins through the paper. And then we advanced to using 
something called electrostatic spark. And so it was a 
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spark of — of — of electricity to make the hole. And 
now we've advanced to the point where we use lasers to 
actually blast little holes through the paper. 

Q. The next item indicated here is expanded 

tobacco. How is expanded tobacco made? Just what is — 
what is it and how is it made? 

A. Well, expanded tobacco is — the best way to 
describe it is like — it's puffed tobacco. And so it's 
made by adding carbon dioxide to tobacco and expanding 
it, so it's like maybe — you basically just puff the 
tobacco up. And that allows to you fill a cigarette 
with less tobacco. 

Now, we never fill an entire cigarette with 
expanded tobacco, but we use it in our blend and 
ultimately that — sometimes we use less tobacco in our 
cigarette and that makes less tar. 

(Brief court reporter interruption, after 
which the following proceedings transpired:) 

BY MR. LYDON: 


Q. Did you cause another exhibit to be prepared 
that shows what happened to nicotine? 

A. Yes, I did. 

MR. LYDON: Can we look to — at PL6? 

BY MR. LYDON: 


Q. And — and what's shown there? 
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A. Well, what's shown there is that in the same 
way that tar went down, nicotine also went down. So 
nicotine's starting out at about 2.6 milligrams per 
cigarette and going down to about .8 or .9 milligrams. 

So there's a — almost an equal difference — equal 
reduction in how nicotine went down versus tar. 

And, you know, I'd just like to point out to 
you — I could show, you know, maybe lots of graphs like 
this for other smoke constituents. But generally, when 
we make these design changes to cigarettes, ventilation, 
expanded tobacco, filtration, it's not only tar and 
nicotine that goes down; it is really all of the other 
harmful smoke constituents. 

Q. Is this been — something known as general 
reduction? 


A. Yes. This is called general reduction. And 
the reason it's called that is because we're just 
reducing the amount of smoke that a cigarette can make. 
And so rather than changing very much the composition of 
that smoke, we're just making the cigarette produce less 
smoke. 


Q. All right. Now, have you prepared a chart to 
demonstrate the effect that general reduction techniques 
have had on tar levels? 

A. Yes, I have. 
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MR. LYDON: Can we look at PL7, please? 

BY MR. LYDON: 

Q. And what does this exhibit show has happened 
to tar levels? And just explain the chart, if you can. 

A. Well, the — the chart on the right you can 
see is basically the same chart I showed before. It's 
the tar going down with time. And so — but I wanted to 
show the sort of things that we actually do to make 
those charges and the kind of effects that they have. 

So we start out in 1954 with a cigarette 
called — just called "Philip Morris" at that time. We 
don't even have this brand anymore. And it was 31 
milligrams of tar and 2.8 milligrams of nicotine. 

Q. Without a filter? 

A. And had no filter in it. So what I had 
prepared here is a — really, it's a calculation of how 
you would change something like that to what's 
ultimately a Marlboro Light. Now, this is — this is 
not exact — this is not how we did it. We didn't take 
that product and make a Marlboro Light out of it. But 
these are the sort of steps that we used to make a 
31-milligram product into a 11-milligram product. 

So you can see just by adding a filter the tar 
goes down from 31 to 17 milligrams and the nicotine from 
2.8 to 1.5? 
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And then you add ventilation and you get 
further reduction, from 17 to 13 and from 1.5 to 1.1? 

And finally, we add some expanded tobacco and 
make it 13 down 11 and the nicotine from 1.1 to .8. And 
so that's — now, those number really are for the modern 
Marlboro Light, which I think the — were maybe a little 
bit higher when Marlboro Light was introduced. But just 
to point out, Marlboro Lights was introduced in 1972. 

Q. And is there a — another exhibit that you 
prepared that carries forward from products introduced 
up through '72? 

A. Yes, there is. 

MR. LYDON: Can we look at PL8, please? 

THE WITNESS: Well this is — this is sort of 
the same situation, but I wanted to bring out to 
you that even though the things that I mentioned to 
you, ventilation, expanded tobacco, filtration and 
so on, were vented really in the '60s and '70s, 
they keep being implemented in new ways to make 
lower and lower and lower tar cigarettes. 

So, for example, if you start with the 
Marlboro Light, which has all those things in it, 
all those tar reduction methods, and we go even 
further — for example, we had a paper core 
concentric filter and that's a very efficient 
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filter. And now we've reduced the tar from 11 to 
seven milligrams and the nicotine from .8 to .5. 

Now, we can actually increase the ventilation 
to what's a pretty high level, 64 percent, and take 
the tar from seven to three and the nicotine from 
.5 to .25 . 


An finally, we can increase the expanded 
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tobacco now to 50 percent. That's the most that we 
use at Philip Morris. And we have a — we have our 
lowest tar product. It's tar of one milligram and 
nicotine .15 milligram. And that's called the 
Merit Ultima. 


BY MR. LYDON: 

Q. Okay. And that Merit Ultima was introduced in 

1992? 

A. Yes, it was. 

Q. Now, explain, if you can for me, why that 
chart showing the tar, the earlier chart that you have 
up in the right-hand corner there, doesn't actually show 
one milligram of tar on it; it looks to be up closer to 
12 ? 

A. Well, that's because cigarettes like Merit 
Ultima, while we make them, are not very popular. 

They're not purchased by many smokers. If — if all 
smokers purchased products like that, then that curve 
ROBERT A. DEMPSTER & ASSOCIATES 


3787 


would be lower. 

Q. So again, the chart that shows the general 
reduction in tar also reflects what people are — what 
smokers are purchasing? 

A. Yes, it does. 

Q. The general reduction techniques that you've 
discussed, those also effect the nicotine levels as we 
see here. 

A. Yes. I — I mean, I showed the — this has 
the tar and nicotine levels and just the same sort of 
nicotine graph that I showed earlier, so tar and 
nicotine go down. 

Q. Let me ask you: Has Philip Morris ever added 
nicotine to a cigarette it has sold? 

A. No, it has not. 

Q. Has Philip Morris ever added any ingredient to 
make cigarettes more addictive? 

A. No, it has not. 

Q. In your opinion, from your observations during 
the time that you've been with Philip Morris, has 
Philip Morris made genuine efforts to reduce the harms 
from cigarettes? 

A. Yes, it has. 

Q. And have you prepared an exhibit that will 
assist you in explaining what those efforts are, as 
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you've observed them during the time you've been there? 
A. Yes, I have. 

MR. LYDON: Can we look at PL9, please? 

BY MR. LYDON: 


Q. What's shown on this exhibit? 

A. Well, I — I've talked to you about some of 
the research that we've done, and I wanted to also point 
out that since I've been at Philip Morris, we've 
actually introduced products into the marketplace that 
are maybe different than some of the conventional 
cigarettes that you're more familiar with. 

Q. What's the first item? 

A. Well, the first one is our cigarette where 
we — called De-Nic. It was a Benson & Hedges De-Nic 
brand. Also the Next brand where we were able to remove 
virtually all the nicotine from tobacco and make a 
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cigarette. 

Q. All right. Is it possible to take all the 
nicotine out? 

A. Well, I don't think it's possible to take all 
of it out. I think we took out about 97 percent of it. 

Q. And has Philip Morris ever developed and 
marketed a nicotine-free cigarette brand? 

A. Yes. The two brands I mentioned were Benson & 
Hedges De-Nic and — and Next. They were virtually 
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nicotine free; not — not completely. I think they were 
in — in test market in the — they were — yeah, it's 
kind of a limited test market in the early 1990s. 

Q. Well, explain how it is, first of all, that — 
was it something easily accomplished, taking the 
nicotine out? 


A. No. It was very — I mean, it was very 
difficult. It used what's called supercritical fluid 
extraction, which is something that I heard of as sort 
of a knew technology when I was at Berkeley in chemical 
engineering, and it involves the application of very 
high pressure carbon dioxide. And by high pressure, I 
mean, a thousand pounds per square inch. And at that 
point, the carbon dioxide actually becomes like a liquid 
and becomes a very good solvent for nicotine and can 
take it out of tobacco. 

Q. Did Philip Morris actually implement such a — 
a process? 

A. Yes. I mean, we implemented it in our 
laboratories and then ultimately we built an actual 
plant that we could support, you know, commercial 
production of these cigarettes. 

Q. Was there — and you say there was a plant 
constructed? 

A. Yes. It was at our Bermuda Hundred facility 
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about 20 miles south of Richmond. 

Q. And at what cost was that produced, that — 

A. Two hundred fifty million dollars. 

Q. Did that plant have any other function? 

A. No. 

Q. What exactly was done at that plant? 

A. Well, that's where the nicotine was extracted 
from the tobacco. So what it consisted of was a lot 
of — a lot of tanks, a lot of very high-pressured tanks 
and very high-pressured lines to contain the carbon 
dioxide. And so you sent normal tobacco to the plant 
and what you got back from it was tobacco with virtually 
all the nicotine removed. 

Q. And what happened to the products that 
Philip Morris came out with? You mentioned Next and — 
and Benson & Hedges De-Nic? 

A. Yes. What happened? I mean, they were in 
test market and they didn't sell well. The — I mean, 
the test market failed and ultimately we took them off 
the market. 

Q. Let's move to the second item, 
electrically-heated cigarette. What is that all about? 

A. Well, I described a little bit earlier that if 
you can electrically — if you can heat tobacco at a 
lower temperature you might generate less harmful smoke 
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1 constituents. So Philip Morris actually has made a 

2 product that does that. 

3 Q. And the purpose of electrically-heating is to 

4 do what? 

5 A. Well, it heats it at a lower temperature. You 

6 don't burn the tobacco. And by not burning it, you 

7 produce less of the harmful smoke constituents. Still 


8 

produce 

some, but less. 


9 

Q. 

Has Philip Morris actually 

developed an 

10 

electrically-heated cigarette? 


11 

A. 

Yes, we have. 


12 

Q. 

And what is that cigarette? 


13 

A. 

Well, it's call the Accord. 

It's — it's a 

14 

it consists of a lighter that provides the electrical 

15 

heat and 

a cigarette. It's for sale 

right now in the 

16 

Richmond 

area and we hope to do more 

with it soon. 

17 

Q. 

Okay. 


18 

A. 

And — 


19 

Q. 

Do you have an exhibit that 

might show what 

20 

looks like? 


21 

A. 

Yes, I do. 


22 


MR. LYDON: Can we look at 

PL10, please? 

23 

BY MR. LYDON: 


24 

Q. 

Can you explain to the jury 

just how this 

25 

Accord worked or works? 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 
7 


ROBERT A. DEMPSTER & ASSOCIATES 


3792 


A. Well, what you can see on the right side is — 
is where the cigarette is, and it's — it's like a 
normal cigarette except it's a little bit shorter. 

It — it's constructed a little bit — a little bit 
differently. And what's on the left side, the blue 
thing, is the lighter. Okay. The lighter contains a 
battery, microchip, field effect transistors. 

The way it works is, when you puff on the 
cigarette, it — that puff is detected and energy is 
sent into the heater and — which is contacting the 
cigarette. It heat up, generates some smoke and you 
puff that and then you wait for, you know, to take your 
next puff. 

Q. So the cigarette doesn't actually burn? 

A. No, it does not. 

Q. Were there any technical limitations that were 
encountered in terms of this product? 

A. Oh, yes. I mean, this is a very complicated 

product. We had to enlist — we know how to make 
cigarettes, but we don't make electrical devices. We 
had to enlist the help of Sanyo Corporation in Japan, 
who's a big electronics manufacturer. But — I mean, 
from the battery, the microchip, the field effect 
transistors, none of those things existed in the right 
form. The heater blades actually have to be made from a 
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special metal. And that was helped — we did — we 
worked on that with Oak Ridge National laboratories to 
produce that metal. 

Q. And when was it developed? 

A. Well, it was developed over — I mean, over 
about a seven-year period and ultimately marketed in 
1977 — I mean, 1997. Excuse me. 
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Q. Did the technology exist to produce this 
product at any earlier point in time? 

A. No. 

Q. By heating tobacco instead of burning tobacco, 
has Accord succeeded in reducing the harmful compounds 
in cigarette smoke? 

A. Yes, it has. 

Q. And have you prepared an exhibit that 

demonstrates, you know, that fact? 

A. Yes, I have. 

MR. LYDON: Can we look at PL11, please? 

BY MR. LYDON: 

Q. Can you explain just what this chart shows? 

A. Well, first I want to point out where this is 
from. Philip Morris presented this work at a Society of 
Toxicology conference in 1988. So that's one of those 
scientific presentations that I talked about earlier. 

And what it shows is for just about seven 
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of — seven compounds that — that are harmful in smoke, 
how much they are reduced relative to a conventional 
burning cigarette. 

Q. These — these seven compounds that are listed 
along the bottom, benzpyrene — what's the next one? 

A. Yeah, these are benzo[a]pyrene, which is 
something that's a carcinogen. TSNAs are 
tobacco-specific nitrosamines. They also are 
carcinogens. Benzine is another carcinogen. Phenol is 
an irritant acetaldehyde, has carcinogenic properties. 

And nitrogen oxide and carbon monoxide are toxic 
constituents in smoke. 

Q. And these are all produced in tobacco smoke; 
is that right? 

A. Yes, they are. 

Q. Now, by heating instead of burning the tobacco 
with the Accord, just explain what — what has been 
accomplished? 

A. Well, we have — for example, benzo[a]pyrene 
is something that requires high temperatures to produce. 
And so, for example, you might have heard that you can 
produce it when you burn a steak on — on a grill. When 
you heat the tobacco to much lower temperature, you 
produce much less. And so we have a 96-percent 
reduction in benzo[a]pyrene. 
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And then you can see the large reductions in 
the other constituents. Eighty-two percent for the 
tobacco-specific nitrosamines. Ninety-eight percent for 
the benzine. Ninety-six percent for the phenol. 
Seventy-eight percent for the acetaldehyde. Ninety-two 
percent for the nitrogen oxide, and 94 percent for the 
carbon monoxide. 

Q. Were you involved in the work toward 
completing this project, the Accord? 

A. Yes, I was. I mean, I have — it — obviously 
it's a big team effort. I — as you can see, I have 
some patents in the area, and so I had some involvement. 

MR. LYDON: Let's go back, if we can, to 

exhibit PL9, I think it is. Yeah. 

BY MR. LYDON: 

Q. That — That's the work with respect to the 
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electrically-heated cigarette that's just been 
discussed, right? 

A. Correct. 

Q. What about banded paper; what's involved 
there? 

A. Banded paper is a new kind of paper that 
Philip Morris has developed. It actually has — and 
it's for the purpose of improving fire safety of 
cigarettes, and — and — cigarettes have been 
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implicated in — in some fires. And so we made a new 
paper. It has bands on it where the paper actually has 
no permeability or less permeability to air, and that 
causes the cigarettes to go out. And that's now on 
our — on our Merit products. 

Q. So that's — that's more of a fire safety 

item? 


A. It's more of a fire safety, but it really — 
it shows that, you know, we have introduced some new 
technologies into the market on our actual brands, so 
it's — the technology is called Paper Select and it's 
on our remember Merit brands. 

Q. Now, the last item on your list there, 
low-TSNA tobacco. What's low-TSNA tobacco? 

A. Well, TSNA stands for tobacco specific 
nitrosamine. And nitrosamine can — is a — be a 
carcinogen, and there are certain ones that are found 
in — in tobacco. And what was learned in 1990s was 
that certain methods of curing tobacco that were used by 
farmers were actually increasing the nitrosamines in 
smoke. And when this was learned, you know, 

Philip Morris and the rest of the industry helped the 
farmers change their practices. And so ultimately, it's 
going to lower the amount of nitrosamines in tobacco and 
that's going to be put into our products. 
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Q. Well, explain how that happened. What went on 


as — 


A. Well, part of — part of the blend of an 
American cigarette is something called flue-cured 
tobacco and it's, you know, bright tobacco. And curing 
is a process where you heat the tobacco and, you know, 
so it starts — you put it in green and it comes out 
brown. It's something that's done at the — at the 
level of the farm. And there's thousands of these farms 
in the country. 

Prior to the energy crisis, farmers would use 
a actual flue; that is, they would combust various 
different things to provide heat, maybe a — you know, 
for example, kerosene. And you wouldn't want to put the 
exhaust gas from kerosene fire right onto your tobacco, 
so you used a flue and contained the exhaust gas and 
the — the tobacco would contact that. 

But then propane became a more popular way of 
heating tobacco, and propane burns very cleanly. And 
you probably are familiar with the way natural gas burns 
and you're — you're willing to have natural gas burn in 
your own home. 

And so it — it appears to be very clean. But 
one thing that it does is, it actually combines nitrogen 
from the air with oxygen from the air to make nitrogen 
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oxide. And when that's — when tobacco's to that, it 
actually converts some of that to nitrosamines. So 
really, all that needed to be done was — it was a big 
undertaking — was to convert these barns — 

Q. What did you discover with respect to the 
flues; they weren't using the flues or what? 

A. Well, what they were doing, instead of using 
flues, they were just taking the propane heaters and 
just blowing the heat directly onto the tobacco. So 
it's more efficient, but I don't think anybody knew that 
that was — nobody really knew that that was causing 
nitrosamines to go up. So when that was found out 
through some research, all the farm were retrofitted 
with — with flues and with, you know, proper contact. 

And that was — it was a big undertaking. Philip Morris 
spent about 35 million dollars doing that. 

Q. Now, a Dr. Farone, do you recognize the name 
of a former Philip Morris scientist, William Farone? 

A. Yes, I do. 

Q. Have you ever met Dr. Farone? 

A. No, I have not. 

Q. When Dr. Farone was before the — this court 
and testified, he prepared a design — 

MR. LYDON: If we could have Plaintiff's 

Exhibit — I think it's 10,000 E, please. 
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BY MR. LYDON: 

Q. — (continuing) which he drew and presented 
before this jury. And the second item has been 
discussed by another witness already. But looking at 
that item on — at the top, do you see what's there? 

It's been suggested that this might be an appropriate 
cigarette product. Have you ever seen any — well, 
first of all do you — take a good look at it. And 
assume that, as it's described there, the combustion is 
just cosmetic and that there's a barrier between what 
appears to be smoldering tobacco, and there's a barrier 
between that and what would be a filter or a mouthpiece. 

Do you see that? 

A. Yes, I do. 

Q. With what — what looks like ventilation holes 
marked dilution, slash, ventilation. And then nicotine 
and glycerol, and then in parentheses, other flavors on 
the filter. 

First of all, have you ever seen a product 
like this before? 

A. Well, not — not just like it, but it reminds 
me of a — a nicotine inhaler that — that is sold 
today. 

Q. Is this a — a feasible alternative design to 
a cigarette? 
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A. Well, no. I mean, it's not a cigarette. It's 
a nicotine inhaler. 

Q. Explain. 

A. Well, you have a barrier between the tobacco 
and the filter, and so really, you can light the 
tobacco, but you're not inhaling any of it. In fact, it 
says right there that the combustion is cosmetic. So 
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really, you could just cut that part of the — of the 
device off. You wouldn't even need any tobacco. And 
what you have then is a filter with some nicotine on it 
and maybe something else, some glycerin or other 
flavors. And you would inhale the nicotine. That's not 
a cigarette. It's a nicotine inhaler. 

In fact, the nicotine inhaler that's available 
now is a prescription drug. It has nicotine, I believe, 
menthol on it. Doesn't quite look like that. But the 
operating principle is the same. 

Q. And has Philip Morris ever done anything like 
this with a product such as this? 

A. Well, we don't add nicotine to our filters. 

We don't add nicotine to our product. So we've never 
done anything like this. 

Q. So you don't add nicotine to the filters and 
you don't add nicotine to — to tobacco? 

A. That's correct. 
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Q. Let's talk a bit about ingredients, if we can. 
Are there ingredients which Philip Morris adds to 
cigarettes? 

A. Yes, there are. 

Q. And what are those ingredients? What kinds of 
ingredients? 

A. Well, there's a list of ingredients that 
Philip Morris puts on its web site. It's about 120 
ingredients altogether, and these are things other than 
tobacco, for example, that you add to a cigarette. Some 
are added to help — to process the tobacco and some are 
added to provide flavors to smoke. 

Q. Has Philip Morris followed procedures to 
determine if the ingredients that are added pose any 
additional risks to smokers? 

A. Yes, we have. 

Q. What procedures have been followed? 

A. Well, there's extensive testing of the 
ingredients, and so, you know, the idea is, we don't 
want to add any ingredient to a cigarette that makes it 
more harmful. And we have to recall that, of course — 

I mean, tobacco smoking is harmful and we know that 
tobacco smoking, you know, causes disease, but the idea 
is to make sure that no ingredient is added that makes 
it more harmful. 
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So the kinds of processes that we are look in 
the literature on studies of that ingredient; we look at 
how the ingredients used in other industries, because 
many of the ingredients that we have are added to — to 
foods. Of course, in many of those, of course, they're 
not burned. We do studies on how the chemistry — how 
ingredients change the chemistry of the smoke. We do 
biological testing. We do assays, and we do some 
testing where we have exposure to laboratory animals. 

Q. And is any testing done outside of Philip 
Morris by — of — of — of the ingredients? 

A. Well, right now, for example, you know, we — 
the testing I've described, much of it's done or has 
been done at the Philip Morris research laboratory or 
INBIFO. We also do testing now at a lab called ITRI in 
Chicago, that's actually testing each individual 
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ingredient by itself in a burning cigarette. In the 
past we've done the ingredients together. 

Q. And is — is ITRI any part of Philip Morris? 

A. No, it is not. 

Q. Are you familiar with the results of the 
testing by these toxicologists, these independent 
toxicologists? 

A. Well, all the testing that we've done 
indicates that our ingredients are safe. 
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Q. When you say "safe," do they — 

A. Well, that means they do not increase the harm 
from smoking. 

Q. Okay. Are you familiar now with an 
organization known as the Institute of Medicine? 

A. Yes, I am. 

Q. What's the Institute of Medicine? 

A. The Institute of Medicine is part of the 
National Academy of Sciences and it — that was 
chartered by congress to provide — it's a preeminent 
advisor for — on public health issues to the — to the 
United States government. It's composed of physicians 
and health scientists. 

Q. Has — has the Institute of Medicine done any 
work in the area of smoking and health? 

A. Yes, they have. 

Q. What — what sort of work is that? 

A. Well, they were asked a few years ago to — by 
the Food & Drug Administration to examine how cigarettes 
might be regulated, especially with regard to safer 
cigarettes. 

Q. And did they produce any product as a result 
of that request? 

A. Yes. They produced a report called "Clearing 
the Smoke." 
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1 

Q. 

In fact. 

it's a book 

about two 

inches thick? 

2 

A. 

Right. 

And it's — 



3 

Q. 

Hard-cover book? 



4 

A. 

Yeah, it 

's a hard-cover book — 

- I don't 

5 

know — 

about 500 

pages that's 

available 

for purchase 


6 from the government. 

7 Q. Discussing the issues of smoking and health? 

8 A. Exactly. 

9 Q. And that was called — what did you say again? 

10 A. "Clearing the Smoke." 

11 Q. Can you explain what influence the Institute 

12 of Medicine has had on research and development at 

13 Philip Morris? 

14 A. Well, it's had a lot of influence. They took 

15 a good look at the issues of a safer cigarette and we've 

16 embraced the principles that they've outlined on how to 

17 go forth and do research to make a safer cigarette. 

18 Q. Has the Institute of Medicine adopted the 

19 position that tobacco use causes serious harm to human 

20 health? 

21 A. Yes, they have. 

22 Q. And does Philip Morris accept that position? 

23 A. Yes. 

24 Q. Has Philip Morris always held that position? 

25 A. No, we have not. 
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Q. What was Philip Morris' earlier position? 

A. Well, when I joined the position was that 
smoking was a risk factor for disease. 

Q. What do you mean by "risk factor"? 

A. Well, that it was statistically associated 
with diagnose; so, for example, if you smoked, you were 
more likely to get lung cancer than if you didn't. And 
that was derived from statistics of disease and actual 
smokers. 


Q. And what'd your company say about cause as 
opposed to risk factor? 

A. Said that cause was not scientifically proven. 

Q. Okay. Explain the difference between risk 
factor and cause and what the position involved. 

A. Well, I mean, the reason we said it was not 
scientifically proven, we had a very high standard for 
what we meant by scientifically proven, and that'll 
require exactly what is the mechanism of causation and 
that hasn't — you know, that is not known, exactly how 
cigarette smoking causes disease, and so Philip Morris 
regarded it as not proven. 

Q. Is that mechanism known to this day? 

A. No, it is not. 

Q. And why has Philip Morris changed its 
position? 
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A. Well, there is nothing — really nothing 
scientifically that happened to make us change our 
position, but it was a company decision. We were out of 
step with society. We recognize that scientists — 
there was a lot of evidence showing the causation, and 
we were out of step and we wanted to change our position 
so we could begin to have some productive discussions, 
you know, with society and with public health. 

Q. When you talk about a lot of evidence out 
there — I mean, a lot of scientific evidence out there 
on cause, are you talking about something known as 
epidemiology? 

A. Yes. I mean, epidemiology, which is the 
studies of — of — of disease and the statistics of 
disease, is really the basis of the evidence for why 
cigarette smoke or why cigarettes cause cancer. 

Q. In other words, the evidence is statistical 
evidence rather than mechanical or scientific evidence? 

A. Right. I mean, that is that basically you're 
more — much more likely to get lung cancer and some 
other diseases if you're a smoker than if you're not. 

Q. Does Philip Morris accept the position that 
smoking is addictive? 

A. Yes, we do. 

Q. And has the company always held this position? 
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A. No, we have not. 

Q. And why did Philip Morris hold an earlier — 
or what was the earlier position? 

A. Well, I mean, that it was not addictive. 

Q. And why did Philip Morris have that position? 

A. Well, in 1964 the Surgeon General laid out a 
definition of — of addiction that was very much a 
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scientific definition requiring tolerance, withdrawal, 
intoxication. I mean, similar to an addiction for — 
for what would be a hard drug. And Philip Morris and 
many other scientists didn't believe that that was — 
that fit smoking. 

Q. Let me sum up, if I can. Why is it — why is 
it cigarette smoking is dangerous to human health? 

A. Well, you're — you're being exposed for a 
long period of time to a burning combustion product that 
has a lot of potentially harmful smoke constituents. 

And so it just stands to reason that something like 
that, you know, can ultimately be harmful to your 
health. 

Q. Do you believe that the product changes that 
you've previously described for the jury, the 
filtration, the permeable paper, the ventilation, 
expanded tobacco, that they've reduced the harm to 
smokers? 
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A. Well, yes, I do. 

Q. Can you explain? 

A. Well, as I mentioned, we made a lot of product 
changes. I mean, the filters, the ventilation, expanded 
tobacco, lowering the tar and smoke constituents. And 
that's been going on for a long time, and so there's 
been a chance to look at the actual disease that's 
caused by — by smoking. And that has been reduced 
somewhat. I mean, there's been — we've heard from 
public health scientists. Surgeon General, we've done 
our own analyses, and there's some small reduction in 
disease from smoking. So it hasn't been a huge 
reduction. Cigarettes are still not safe, but we have 
had made progress to making a safer cigarette, even 
though — I really would like to point out that we don't 
claim that our cigarettes are safer to our consumers. 

Even the Accord product that I showed you with the — 
which had a very clean smoke chemistry, we don't claim 
that that's safe. 

Q. Based upon the review and the work that you've 
observed during the course that you've been at 
Philip Morris, do you think that Philip Morris is a 
company committed to trying to design a safer product or 
to reduce their product? 

A. Oh, yes. I mean, I 
ROBERT A. DEMPSTER 
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working there if they weren't. 

Q. Are you aware of any efforts Philip Morris 
could have made that haven't been implemented? 

A. No. 

Q. Are you aware of any available technology that 
could've been used in any way to provide a safer 
cigarette that hasn't been? 


A. 


No. 

MR. 


LYDON: 
THE COURT: 
MR. LYDON: 
THE COURT: 
we ought to take 
questions? 

MR. LYDON: 
THE COURT: 


May I have a moment. Your Honor? 
You may. 

I have no other questions. 

Okay. Any questions, or you think 
a break at this time before the 

Might be a good idea. 

All right. We'll take our 
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15-minute luncheon break — 

THE BAILIFF: All rise. Court — 

THE COURT: — or post-luncheon break. 

(Whereupon, a brief recess was taken, after 

which the following proceedings transpired:) 

THE COURT: Are you ready to continue? 

MR. ACOSTA: Yes. 

MR. LYDON: Yes. 

THE COURT: Sheriff, let's bring the jury in. 
ROBERT A. DEMPSTER & ASSOCIATES 
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(The jury entered the courtroom, after which 

the following proceedings transpired:) 

THE BAILIFF: Jury's in the jury box and 

seated. Your Honor. 

THE COURT: All right. Thank you. Sheriff. 

Let's continue with the witness on cross. 

MR. ACOSTA: Thank you. Your Honor. 

CROSS-EXAMINATION 

BY MR. ACOSTA: 

Q. Dr. Lipowicz, I'm Howard Acosta, and I have a 
few questions for you. 

First all — of all, are you here representing 
Philip Morris? 

A. Well, I know that Philip Morris has called me 
as a witness. 

Q. And you're a principal scientist there? 

A. Well, I'm a senior principal scientist. 

Q. All right. Is that above management level? 

A. Well, that is a — it's a technical position 

that's equivalent to some management levels, yes. 

Q. Is it equivalent to an executive position 
there? 

A. Well, it is equivalent to a director, which is 
below vice president. 

Q. Okay. And you have — have testified in the 
ROBERT A. DEMPSTER & ASSOCIATES 
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past for Philip Morris in other cases? 

A. Yes, I have. 

Q. And have you also been identified as a witness 
for Philip Morris in other cases which you have not yet 
testified in? 

A. Well, I mean, I'm not certain. I — I may 
testify for Philip Morris again in the future. 

Q. Okay. In the — in the last year, about how 
many cases have you been involved in? 

A. Two before this one. 

Q. Okay. Now, you — you mentioned first that — 
or maybe not first, but you mentioned that Philip Morris 
did not always accept the position that tobacco caused 
serious harm to cust- — consumers; is that correct? 

A. Yes, that was not always our position. 

Q. And then Philip Morris recently stopped 
arguing with public health authorities and accepted the 
overwhelming evidence that cigarettes do in fact cause 
harmful diseases? 

A. Well, I mean, we recently changed our 
position, yes. 

Q. And it was a big deal, wasn't it? 

A. Well, I mean, I think perhaps in the news it 
was a big deal. For what we were trying to do in our 
research laboratories, we were doing the same things. 
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trying to remove the harmful smoke constituents. 

Q. Well, up until 1998 to 2000, Philip Morris 
took the position that cigarettes were not the cause of 
cancer or disease, true — 

A. No. 

Q. It was a public position — 

A. No, that's — 

Q. — public position? 

A. I mean, that was not the — the position. I 
mean, the position was that it hadn't been 
scientifically proven to be a cause of disease. We 
never said — we did not say that it did not cause 
disease. 

Q. You never said that? Are you telling me you 
never said that? 

A. No, I mean, that was not our position at least 
when I joined the company. 

Q. In 1998? 

A. Our position was it was not scientifically 
proven. 

Q. Well, are you aware that at least as of 1992, 
that the Philip Morris position was no one knows what 
causes cancer or other chronic diseases claimed to be 
related to smoking? 

A. Well, I don't know if that's a — a 
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Philip Morris position. It's — but it doesn't sound 
like anybody saying smoking does not cause disease. 

Q. Well, let me show you what's Plaintiff's 
Exhibit 2523, which is the Philip Morris annual report 
from 1982. "No one knows what causes cancer or other 
chronic diseases claimed to be related to smoking." Did 
I read that right? 

A. Yes, you did. 

Q. And then you think sometime at least after 
this Philip Morris then took a position that cigarette 
smoking may be a risk factor, and then recently 
Philip Morris took the position that in fact cigarettes 
does — or do cause serious harm to people, correct? 

A. That's our current position, yes. 

Q. And essentially, the same thing happened with 
addiction; it wasn't until the last year or two that 
Philip Morris publicly took the position that cigarettes 
are in fact addictive, correct? 

A. Well, I mean, it's the same in the sense that 
some things happen recently, but with regard to 
addiction, I mean, our position was that it was 
nonaddictive — 

Q. In fact — 

A. — earlier. 

Q. — a couple years ago, you may recall Geoffrey 
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Bible, the president of the company, saying it was no 
more addictive than Gummy Bears? Do you remember 
hearing that? 

A. No, I don't. 

Q. You would agree, wouldn't you, that 

Philip Morris takes the position that a smoker who makes 
a serious attempt to stop smoking has less than a five 
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percent chance of being off cigarettes a year later? 

A. Well, I mean, I'm not aware that that's our — 
a position of Philip Morris. I don't believe that it 
is. It sounds like something that might be true, but 
it's not our position. 

Q. Are you famil- — let me show you what's been 
marked as Exhibit 2484. I've got a — 

MR. ACOSTA: That's the — excuse me, I need 
the copies. 

BY MR. ACOSTA: 

Q. While she's getting the — the copy of this 
specific page. I'll show you the original. 

(Whereupon, a discussion was had off the 
record, after which the following proceedings 
transpired:) 

BY MR. ACOSTA: 

Q. Let me show you what's been marked as Exhibit 
2484, which is a Philip Morris brochure which was 
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published in the newspaper last year. And in it, on 
that page regarding addiction, doesn't Philip Morris 
tell people that they can read the FDA statements on 
addiction that are contained in there and that according 
to the US Food & Drug Administration only five percent 
of smokers who make a serious attempt to stop smoking 
get off cigarettes a year later? 

A. Well, is this going to be up on the screen? 

Q. Well, I can put it up on the screen. 

A. Could you just put this up on the screen? 

Q. Yeah. 

A. And can we see the whole — can we see the 
whole page? 

Q. Yeah. "Addiction: We support a single 
consistent public health message on smoking and 
addiction. In this section of our web site, you'll find 
our position and links to information from government 
and public health authorities on addiction as well as 
smoking." 

Then beneath that it lists — 

MR. ACOSTA: Let's see if you can get — is 
there any way to adjust this so we can get a little 
better — so that that's readable? For some 
reason, it's not — this is not — not readable. 
Maybe if we take the Xerox, this will be better. I 
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think the contrast is too high. Well, it's very 
difficult to read this for some reason. 


BY MR. ACOSTA: 

Q. It says "Eighty-seven percent of people who 
smoke cigarettes smoke every day. Nearly two-thirds of 
smokers have their first cigarette within the first half 
hour after they wake up. In one study, 84.3 percent of 
those who smoked a pack or more per day had 
unsuccessfully tried to reduce the number of cigarettes 
smoked. That smokers who makes a serious attempt to 
stop smoking has a less than five percent chance of 
being off cigarettes a year later. Each year in the 
United States 15 million people try to quit smoking, but 
less than three percent have long-term success. In one 
study, 17 percent of current smokers reported that they 
would like to completely stop smoking." 
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A. Well, you know, I — I think I would like to 
show — if — if you can't show it up there, I think I 
would like to show the actual document to the jury so 
they can get an idea of — of how this document is — is 
laid out. 

Q. Right. Well — 

A. Okay. So I think — I don't know how that can 
be done, but I would like to see the entire page either 
up there or if we can actually pass that document 
ROBERT A. DEMPSTER & ASSOCIATES 
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around. 

Q. Well, this is a — this is a — let me make 
this a little bit smaller and I'll put as much up there 
as — as we can that you can, you know, possibly see 
regarding the addiction issue. This says "We agree with 
the over" — 

MR. ACOSTA: Let me give you a copy of it. 

BY MR. ACOSTA: 

Q. "We agree with the overwhelming medical and 
scientific consensus that cigarette smoking is 
addictive, it can be very difficult to quit smoking, but 
this should not deter smokers who want to quit from 
trying to do so." 

Is there anything else you want me to show on 

the page? 

A. Well, I think it's just important to see the 
entire page and to see where different things are laid 
out. 

Q. Okay. I'm going — I'm going to move this 
into evidence after — when it's my turn again, so — 

A. Okay. 

Q. Is there anything that you — I mean, you 
could read it right there and I'll be happy to put it 
up. I — 

A. Well, I'll — I mean. I'll — I'll read it 
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and — it says: "We support a single consistent public 
health message on smoking and addiction." And then they 
have the position. "We agree with the overwhelming 
medical scientific consensus that cigarette smoking is 
addictive, it can be very difficult to quit smoking, but 
this should not deter smokers who want to quit from 
trying to do so." Okay. That's our position. 

Now, this is a copy of a web page, and I would 
like to be able to show this to you. I know that — 
that Mr. Acosta has the original document. 

And on this web page it says, "Excerpts from 
the US Food & Drug Administration's findings related to 
addiction." And then those statements are shown. So 
these are FDA statements on addiction. We've included 
them on our web site and Mr. Acosta has read them, one 
being a smoker who makes a serious attempt to stop 
smoking has less than a five percent chance of being off 
cigarettes a year later. I mean, I think that's — 

Q. Well, I have the — 

A. — that's scientific advice, but that's not — 
that's not in the part of this that says what's our 
position. That's a — from the FDA. 

MR. ACOSTA: I — I have several copies of 
this. I can pass them out to the jury and let them 
take a look at them know, if that would help 
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facilitate the witness' desire to have them here to 
see this page better, because I can't really show 
it very well on the — on the ELMO. 

THE COURT: Any objection? 

MR. LYDON: No, Your Honor. 

THE COURT: Okay. 

(Whereupon, Mr. Acosta passed literature to 
the jury for review.) 

BY MR. ACOSTA: 

Q. Now, it does indicate and Philip Morris says, 
"You can take your mouse and your computer and click on 
that web site and it will take you directly to that FDA 
site to get that information"? 

A. Well, yes. I mean, it's a link and I think — 
you know, as you use the internet, we've linked to a 
page on FDA statements on addiction and we've shown 
those statements so that smokers can be informed about 
what the FDA is saying about addiction, but that's not 
to be confused that that's our position on addiction — 

Q. Okay. Well, this was — 

A. — and that those are our positions. 

Q. This was published in newspapers around the 
country last November? 

A. Yes, it was. 

MR. ACOSTA: Okay. I assume everybody's had a 
ROBERT A. DEMPSTER & ASSOCIATES 

3820 

chance to look at that. 

BY MR. ACOSTA: 

Q. Okay. Now, back in the mid '50s Philip Morris 
knew there were harmful substances in cigarettes that 
they wanted to remove; is that true? 

A. Yes, that's true. 

Q. And one of the things that Philip Morris today 
would like to remove is carbon monoxide, correct? 

A. Correct. 

Q. Because carbon monoxide, if you remove it, it 
would help reduce heart disease, wouldn't it? 

A. Well, that's — that's possible. We know that 
carbon monoxide is a toxic constituent of smoke. We 
would like to remove it. We are not certain that 
actually reducing it would reduce heart disease, but 
nevertheless, we would like to remove it. 

Q. Okay. You're not — you're not certain, but 
you suspect that it would help heart disease? 

A. Well, we suspect, but the evidence is not that 
clear. 

Q. Okay. In any event, carbon monoxide isn't 
very good for you, is it? 

A. No, it is not. 

Q. And you'd also like to remove formaldehyde, 
for example? 

ROBERT A. DEMPSTER & ASSOCIATES 
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A. Yes, we would. 

Q. That's another — another chemical that — 
that can damage the cells in the — in the lung, true? 

A. Yes. And we would like to remove it. 

Q. And I believe on your direct testimony you 
indicated that no one has determined a way to find out 
if one cigarette is — one cigarette design is safer 
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than another; is that right? 

A. That there's no definitive test to see which 
one is safer, and that means one that actually causes 
less disease when you smoke it. 

Q. And — and without a definitive test, that 
means when you make a change you can't tell whether 
it — it makes it safer or not, true? 

A. That's right, exactly. 

Q. And you've testified before that you want to 
make a safer cigarette so that you can tell people so 
that they can make an — an informed choice about the 
cigarette, true? 

A. I don't believe I used those words and that 
doesn't really capture what Philip Morris is trying to 
do. We're trying to make safer cigarettes. We have not 
told or we did not say that our cigarettes are safer and 
we're very careful should we do something in the future, 
even if we reduce our harmful smoke constituents to make 
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it safer — I mean, to say that it's actually safer. 

And this is where the Institute of Medicine 
comes in because they — even though there's not a test, 
they've described a way that you can put the evidence 
together and have it reviewed by an independent body of 
scientists and they would look at it and see whether you 
had the expectation or the anticipation that it would be 
safer. 


Q. And let me show you your trial testimony from 
May 20th, 2002 at page 1794 and 1795. It's the question 
at line 22. It says, "Question: Why does Philip Morris 
want to make scientifically-based claims to smokers 
about one — "about one cigarette is safer than another? 

"Answer" — and this was your answer — "Well, 
I'm not sure that we want to make a claim exactly like 
that. What we want to do is make a cigarette, make an 
advanced cigarette that is safer and be able to tell 
people that it is safer so that they might, you know, 
have an informed choice about smoking it. So right now 
we have some technologies to make cigarettes safer. We 
are using those technologies, but without the 
information, consumers not knowing that it's safer, you 
know, they wouldn't — they wouldn't know — not even 
know to try it. So we would like to have the ability to 
communicate with consumers in a direct and scientific 
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valid manner." 

Did I do that right? 

A. Well, you it right and I — I mean, I stand by 
that, stand by that answer. 

Q. Okay. 

A. And then the key point is, first we have to 
make the cigarette safer. Okay. Then we communicate. 

All right. And so even though we do things to make it 
safer, because we don't have these tests and we have to 
look at the balance of the evidence, we're not ready to 
communicate what we've done with our products to make 
them safer until all that evidence is in, until it's 
been reviewed. 

Q. Now, you're familiar with the National 
Institutes of Health of the United States, correct? 

A. Yes, I am. 
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Q. And the National Cancer Institute, which is 
part of the National Institutes of Health? 

A. Yes, I am. 

Q. And you're familiar with the Smoking and 

Tobacco Control Group, and they write these monographs? 
A. Yes, I am. 

Q. And you're familiar with the one written 

November 2001, monograph 13? 

A. Yes, I am. 

ROBERT A. DEMPSTER & ASSOCIATES 


3824 


Q. And would you agree with the National Cancer 
Institute that "Epidemiological and other scientific 
evidence, including patterns of mortality from 
smoking-caused diseases, does not indicate a benefit to 
public health from changes in cigarette design and 
manufacturing over the last 50 years"? Do you agree 
with that conclusion in chapter one? 

A. No, I don't. There's other parts in that book 
where they have examined the evidence and concede that 
there's evidence that cigarettes have been made safer 
and disease has gone down. There have been other 
reports from the Surgeon General that have also shown 
that there's a reduction in disease. 

Q. Okay. Well, let's talk about lung cancer for 
just a second. You're familiar with — 

MR. LYDON: I object to the relevancy. 

THE COURT: I'll permit it. 

BY MR. ACOSTA: 


Q. — the CPS1 and CPS2 studies conducted by the 
American Cancer Society? 

A. I mean, I've heard about them. I'm not 
familiar with the details. 

Q. Are you aware that this monograph discusses 
those two studies? 

A. Yes, I am. 
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Q. All right. And are you — do you agree or 
disagree that cancer has actually increased — increased 
in the second study since tar and nicotine levels have 
dropped? 

A. Well, I'm a chemical engineer and not an 
epidemiologist. I mean, I haven't personally studied 
cancer and epidemiology. I know that we have people at 
Philip Morris that studied that. When I talked about it 
earlier, I was speaking to independent scientists that 
have been published and also the government that has 
reviewed the information showing disease going down, but 
I have no — you know, I'm not an expert in that area. 

Q. Well, you said that — that you believe that 
disease rates have gone down over the years. And at 
page seven of this book it states: "Despite the 
substantive" — "Despite the substandard reduction in 
tar yield of the cigarette smoke and CPS" — that's 
Cancer Prevention Study 2 — "lung cancer and disease 
risks increased rather than decreased compared to CPS1, 
even when controlled for differences between the two 
studies in number of cigarettes smoked per day in 
relation to smoking." 

Do you agree with that? 

A. I mean, I would have to know the details of 
those studies. I mean, I've heard of those studies. 
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CPS1 and CPS2. I know there's — they're just two of 
many different studies that have been done on lung 
cancer. Okay. 

Q. All right. 

A. And so when — when this sort of information 
is normally reviewed, you look at all the different 
studies. So I can't really — if you're just reading 
from the book, I have no reason to doubt that what 
you're reading is — is an accurate reflection of what's 
there, but I'm in no position to, you know, agree or 
disagree with it. 

Q. I want to ask you if you agree with this 
statement: With regard to COPD, the report, it's 

referring to the health sequences of smoking or changing 
cigarette, a report of the Surgeon General, 1981. "With 
regard to COPD, the report concluded that it was unknown 
whether risk was lower for smokers of low tar and 
nicotine cigarettes compared with the risks for smokers 
of higher tar and nicotine cigarettes. There is no 
consistent evidence that the risk for this disease" — 
being COPD — "is associated with the tar and nicotine 
yield of the cigarette smoked." 

Do you agree with that? 

A. Well, there was a lot of things in that 
statement, but generally, yes, I mean, I — I agree that 
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there's a lot less known about COPD, chronic — chronic 
obstructive pulmonary disease, than about lung cancer, 
and a lot less is known about the way cigarettes cause 
that disease. 

Q. Okay. 

A. And so with respect to lung cancer, there's a 
lot of data to look at to show that we've made 
cigarettes a little bit safer. I think what you said 
was true there, that there's much less evidence. I'm 
not saying there's evidence that's contrary; there's 
simply much less evidence because people weren't really 
looking — 

Q. Okay. 

A. — at that disease. 

Q. So with — with respect to these two graphs 
that you showed, essentially what the National Cancer 
Institute found — and this — this book was dated 1996, 
monograph seven, they found that — that this — this 
reduction in both tar and nicotine had no effect on 


COPD? 


A. Well, you've clearly misstated what you just 
said earlier because one was that there was just no 
evidence. 

Q. Okay. No evidence for this and — 

A. Okay. So — I mean — and — and no 

ROBERT A. DEMPSTER & ASSOCIATES 


3828 


evidence — for example, if there had been no studies at 
all, okay, if there had been no studies at all, then 
there would be no evidence. 

Q. Okay. 

A. Okay. And so that would be — that wouldn't 
point one way or the other. 

Q. Well, let's talk about these two charts that 
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you put up. Now, I find it kind of interesting that — 
if you — if you brought this over, this 2000 over 
somewhere in here, you could make this thing go just 
about straight down, couldn't you (indicating)? And 
what they've done here is they have got this at 
five-year increments, but then when you get to 1980, 
they're ten years apart. So it sort of screws the — 
skews the graph a little bit, doesn't it, to make it 
look steeper? 

A. Well, it's — it's five years — it's five 
years, and then just at the very end, it's ten years, 
but there's — the graph is not steep there. I mean, 
there hasn't been very much reduction in the nicotine 
since 1980, and I think you would see that — in fact, 
it would be steeper if you — if you did it the other 
way. 

Q. Okay. Let me show you the graph that's in the 
2001 National Cancer Institute book, monograph 13. 
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Let's see if that shows the — the way it pretty much 
leveled off around 1980. Does that — does that look 
right? 

A. Yeah. Unfortunately, if you look at how the 
nicotine — it just goes zero, one one, two two, three 
three, so they must have made a mistake when they 
printed that. But yeah, it does — it does level off 
and the — in fact, both the tar and the nicotine, you 
know, have leveled off in the '90s, only going down 
slightly, showing that people really aren't, you know, 
smoking the really lowest tar cigarettes that are 
available. 


Q. All right. Now, this — this graph says, 
"Sales weighed the tar and nicotine values for US 
cigarettes." Does this indicate that over time people 
weaned themselves down to this level? 

A. Well, it says — I mean, it is — you know, it 
was put together by Dr. Hoffman, and really, what — the 
way — the kind of information you would have is what 
are the sales of cigarettes of different types and what 
is their FTC or Federal Trade Commission tar and 
nicotine. I mean, it's not about an individual person. 
It's really about the whole country and what they smoke. 

Q. And — 

A. So it just says really that they are using 
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products that have lower FTC tar and nicotine values. 

Q. And — and the reason it's leveled off here is 
because Philip Morris and the other companies have less 
product on the market that had at least this much tar 
and nicotine in it, correct, this line — 

A. Yeah. 

Q. — down here since 1980? 

A. Well, Philip Morris has product on the market 
that has — for example, Marlboro has 15 milligrams of 
tar in it. Yes, we — that's still on the market. 

Q. Now, if — if they had taken those products 
off the market, this line would have kept going down 
towards zero, wouldn't it, at least with the people 
that smoked? 

A. Well, I can't — I don't know exactly what 
would've happened, but clearly, if there was no 
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products — if normal cigarettes or conventional 
cigarettes were taken off the market and all you had 
available was the very, very lowest tar cigarettes, 
then — if anybody smoked them, then the line would just 
represent what those cigarettes were. 

Q. Okay. And — and you had mentioned earlier 
that you thought there were — may be a problem with 
consumer acceptance, correct? 

A. Well, I did mention that consumer acceptance 
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for some of the very lowest tar products and some of 
the — maybe some of the unconventional products, like I 
showed you, like Accord or De-Nic, is low. 

Q. And — and did you — do you think that — 
that maybe the reason why that graph leveled off around 
1980 is because addicted smokers needed more nicotine 
than they could get from those very low cigarettes? 

A. I don't know all of the reasons for the 
consumer acceptance. 

Q. Okay. 

A. Lower-tar cigarettes are both lower in tar and 
nicotine and other harmful smoke constituents. 

Q. But you would agree that perhaps even smokers 
would accept a cigarette that contained no nicotine as 
being better than a — no cigarette at all? 

A. Well, I know I never said that. 

Q. Pardon? 

A. I never said — I never said that. All I said 
was that we've offered a product with no nicotine or 
virtually no nicotine into the market. It has very low 
acceptance. 

Q. And when was that? 

A. I mean, that was that Benson & Hedges De-Nic 
and the Next product in the early 1990s. 

Q. Early 1990s? 
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1 A. And we also offer low-tar cigarettes, which at 

2 least by FDC meant that — have reduced tar and 

3 nicotine. You know, like I mentioned. Merit Ultima, but 

4 that's a very, very low seller. 

5 Q. Did — did the Benson & Hedges — how many 

6 different Benson & Hedges boxes or packages of 

7 cigarettes were sold in the early 1990s? 

8 A. I don't know. I think today there's probably, 

9 you know, a dozen or so. I don't know what it was — 


10 

Q. 

A dozen? 


11 

A. 

— back in the 1990s. It might be similar to 

12 

what it 

is today. 


13 

Q. 

And did they come in a box that looks kind of 

14 

like this or a package that looks kind of like that 

15 

(indicating)? 


16 

A. 

You know, I remember — I remember Benson & 

17 

Hedges 

once looked like that, but — so it sounds 

okay 

18 

to me. 



19 

Q. 

And so there's about 12 different ones. 

Did 

20 

one of 

them say in big letters on it "no nicotine 

" ? 

21 

A. 

Yeah. It said De-Nic. 


22 

Q. 

It said "De-Nic" right across the top? 


23 

A. 

Yeah. That was part of the brand name. 


24 

Q. 

And where was that sold? 


25 

A. 

I don't know where the test market was. 
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Q. It was a test market? 

A. That's right. I don't — I mean, that was my 
understanding. I — and I just joined the company. 

They — I was working with people that were working on 
the project. It was a new product and, you know, I 
heard that we were selling it and then I heard that it 
didn't sell very well and we took it off. 

Q. Okay. You were shown this picture that was 
drawn by Dr. Farone. Do you remember seeing that a 
little while ago? 

MR. ACOSTA: I don't know why I can't seem to 

make it work. It doesn't want to work for me. 

THE WITNESS: Yes, I remember the picture. 

BY MR. ACOSTA: 

Q. Do you remember seeing that? 

A. Yes. 

Q. Now, I'm going to show you Plaintiff's Exhibit 
69320, which is from Dr. Murray Senkus with 
Mr. Edward Vassallo, September 19th, 1969 proposal of a 
new consumer-oriented business strategy for RJR Tobacco 
Company based on an analysis of the effects of smoking 
and health controversy and the safer cigarette strategy 
on consumer behavior. And Dr. Senkus said, "Preliminary 
laboratory and concept studies indicate that the 
proposed new products are technically feasible." And 
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then they — they attached a picture of a product. This 
one says, "Back in 1969 transitional tobacco burning." 

Is that similar to the picture drawn by Dr. Farone, that 
(indicating)? 

A. Well, first, I just want to make sure — whose 
document is this? 


Q. 

A. 

Q. 

A. 

Q. 

drawings? 

A. 

a look at 

Q. 

A. 

Q. 

A. 

Q. 

it too. 


It's RJ Reynolds. 

It's an RJ Reynolds document. 

Yeah. 

Okay. And so now you've asked me whether — 
These are — these are similar, these two 

Well, let me take a look at the — let me take 
the drawings. In fact, if you just — 

You want to see them closer? 

If you just would hand it to me. 

Sure. 

Thank you. 

I've got another one here if you'd like to see 


A. Well, I'm just looking at the document, trying 
to see what it says. So it says, "In concept, this is a 
simulated cigarette where the tobacco rod burns where 
little or no TPN smoke reaches the smoker. Instead, 
a" — and then it didn't go on, so it's hard to know 
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exactly what — what they were thinking. 

So in some ways it looks similar, but I'm not 
sure from this document whether they were actually 
contemplating adding nicotine and flavor to the filter 
as clearly Dr. Farone had — had wanted to do. This 
seems to be — 

Q. Well, doesn't it say nicotine right in the 
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filter? See? 

A. No. It's coming out — I mean, it's coming 
out of the filter. Okay. But the question is whether 
it's, you know — I think in Dr. Farone's drawing, it 
actually shows you've added nicotine to the filter. 

Q. All right. If — can I have this back. 

If there's a barrier between the tobacco and 
the filter and the nicotine comes out of the filter, 
where do you think the nicotine would come from? 

A. Well, unlike Dr. Farone's barrier, this one 
has a little gap in it. You know, you can see that it's 
letting some smoke through, so — so I mean, just for 
the purpose of — 

Q. Well, do you see that it says "flavor capsule" 
and there's flavor capsule in the filter, right? It 
says "flavor capsule delivers nicotine." 

A. Okay. Well, if that flavor capsule actually 
contains nicotine, then in some ways, yes, that would be 
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a similar — that would be a similar concept to — 

Q. Do you still have that other sheet there? 

A. Yes. That's a similar concept to Dr. Farone. 

Q. And then RJ Reynolds, they went on in mid — 
well, let's say early '80s and they developed a 
cigarette called the Premier, correct? 

A. Yes, they did. 

Q. And in fact mit was of great interest to 
Philip Morris in 1998, wasn't it? 

A. Yes, it was. 

Q. And Philip Morris determined that the Premier, 
which didn't burn tobacco, should have been a success, 
true? 


A. Well, I mean, I don't remember that 
Philip Morris ever had that conclusion. You know, we 
had some Premiers that we could smoke and we noticed 
that, you know, it would — we thought it would have low 
consumer acceptability. It did have — a very good 
reduced smoke chemistry, like the Accord product. We 
didn't know that it didn't taste very good. 

Q. Let's see. It says in Plaintiff's Exhibit 
1540, which is a Philip Morris document, "Indications 
are that this concept may be very powerful and that 
Premier, even as currently executed, may be a viable 
product in certain markets." Was that your 
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understanding? 

A. Well, it looks like — I mean, it was some 
author's conclusion that it might be viable in some 
certain segments, and yeah, it might have been. I mean, 
I can't say that that research was wrong. It turned out 
not to be very viable. 

Q. And the — well, the reason it didn't is 
because Philip Morris thought that Reynolds did not do 
adequate advertising for the Premier, true? 

A. Well, you make it sound like Philip Morris has 
positions on all these things. I mean, we may have 
looked at the product. I don't think I've seen any of 
these documents before. There's always a question — 

I'm not in marketing — but, you know, how much should 
you advertise product. 

What we could tell was that they had made 
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some — they'd done some tests of the cigarette that 
seemed to be well done and that the cigarette itself was 
interesting in the way it was put together. And it — 
we could tell that it didn't taste very good. That — 
at least where I was with Premier. 

Q. One of the thing that Philip Morris thought 
about RJ- — RJR's efforts was that overall the consumer 
needs research support. I guess, that's the department. 
Is that right, the consumer needs research? It says 
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"Overall, the consumer needs research supports previous 
findings that the consumer has no clear understanding of 
the definition of tar or nicotine." Then it goes on to 
say: "It had little meaning. Most smokers had no 

reference point for their own brand to compare with this 
number." 


Was it Philip Morris' understanding back then 
that the consumer didn't really understand what tar or 
nicotine was? 

A. Well, I can see that that's what it's — that 
it says something about consumer needs research in the 
document. I mean, clearly we advertise what our tar is, 
what our nicotine is, but I would accept certainly that 
tar is a difficult concept to explain. You know, what 
exactly is it, I've tried to explain it earlier today. 

Q. Now, this particular RJR cigarette called 
Premier came out in the mid 1980s, right? 

A. I think it came out in about '87 or '88. 

Q. And they test marketed it out in Arizona and 
one other place, I think; do you recall? 

A. I don't know where it was marketed. 

Q. Now, when did Philip Morris get its patent on 
the Accord? That was that fancy blue cigarette with the 
lighter that we — 

A. Well — 
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Q. — showed earlier. 

A. — I have some patents there, I think, you 
know, starting in the mid '90s. And there's of course 
more than patent on the Accord. There's probably dozens 
of patents on the Accord. There's many different 
inventions that went into that product. 

Q. When was the first design and development 
started for the Accord? 

A. Accord started soon after I got there. I 
would say right around 1990 or 1991. 

Q. All right. And I believe last year you said 
that the Accord was still in test market in Richmond and 
you hoped to expand it in the future. That still 
haven't happened, has it? 

A. Well, it's still in test market. We've 
changed the product a little bit. And that's right, we 
still hope to expand it. What makes that difficult is 
the fact that it has a low consumer acceptability, but 
the moreover, the fact that it's very hard to 
communicate — that fact that we have data that says 
it's safer cigarette, it's very hard to communicate that 
to a smoker and make sure that they don't misunderstand 
it. 


Q. That's because if you're going to do something 
that is inherently dangerous, you need to have 
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information from the manufacturer to make a decision 
about whether to do it or to continue to do it, don't 
you? 

A. Well, I think smokers have the information 
that smoking causes disease and that at best, you know, 
shouldn't — the best option, if they're smoking, is to 
quit rather than to switch to lighter products. 

Q. Well, in fact, you mentioned that you sort of 
followed the public health authorities' ideas that it 
would be a good idea to reduce tar and nicotine over the 
years. But isn't it true that the public health 
authorities' number one priority was to have a smoke — 
ree society? 

A. Well, I mean, I think that sounds about right. 
I don't know if that's true for all of the public health 
authorities. I mean, clearly one could make smoking 
illegal. It's not. The reason I followed the — I 
mentioned the advice about reducing tar and nicotine is 
those were things we could do to change our cigarettes. 
And so public health said — authorities and scientists 
said, you should reduce tar and nicotine, and 
Philip Morris and the rest of the industry could go out 
that, make changes to the cigarettes. 

Q. Well, I don't — I don't know that the public 
health authorities said that they wanted to make it 
ROBERT A. DEMPSTER & ASSOCIATES 


3841 


illegal, but the Surgeon General, he's the leader of the 
public health movement in this country, isn't he? 

A. Well, he certainly is one of the important 
public health offices or figures in — 

Q. And — 

A. — about smoking. 

Q. And his works are basically designed to move 
toward a smoke-free society, correct? 

A. Well, I think that — I mean, perhaps in the 
future, I think they — they've actually laid out some 
plans for 2010 relative to 2000 to cut smoking back, you 
know, to half of what it was. 

Q. And in fact, Philip Morris seems to be doing 
the same thing, to move for a smoke-free society with 
the Accord. There wouldn't be any smoke from the Accord 
that the smoker would inhale, would there? 

A. No, that's very — Accord is still a 
cigarette. Okay. You still heat tobacco. You still 
generate smoke from tobacco. It still has some of the 
same harmful smoke constituents that normal cigarettes 
do. It just has less of them. It produces smoke, but 
less of it. 

Q. Now, you mentioned something about flue 
curing. Do you remember that — 

A. Yes, I do. 
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Q. — testimony? 

A. Yes. 

Q. Okay. You'll agree that flue curing has a — 
as a result increased carcinogenic nitrosamines in the 
smoke of the cigarette; is that true? 

A. Well, what I said was the particular changes 
that have happened on the farm, the particular changes 
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in the way flue curing was done, led to an increase. 

And so curing is very important to tobacco. Nobody 
smokes green tobacco leaves. All tobacco is cured one 
way or the other, whether it's occurred in a barn flue 
curing or in the sun, the sun curing or air curing, like 
early tobacco. 

Q. If there was a woman in here last Friday who 
testified that flue curing had nothing to do with the 
creation of nitrosamines, would you agree with her? 

A. Well, you know, the flue curing, as it had 
been done, you know, has some affect on the 
nitrosamines. 

Q. And in fact — 

A. — on nitrosamines. 

Q. — Philip Morris had so much effect that it 
did spend 35 million dollars to try to stop it? 

A. It has — it's not even with regard to how 

much effect it has. It's the fact that unlike some of 
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the other smoke constituents that we can't reduce, here 
was an opportunity that we could implement in farms, 
change the tobacco and take one of those 4,300 or two of 
those 4,300 constituents and reduce them. And so we 
took that opportunity. 

Q. Now, isn't it also true that even though you 
reduced the tar and nicotine over the years that smokers 
still get the amount of tar and nicotine that they need 
when they smoke, for example, light cigarettes, true? 

A. Well, I don't think that anybody really knows 
or can say that a smoker needs a certain amount of tar 
and nicotine. Now, it is true that while cigarettes 
have — are — are made and I talked about the design 
differences what we have, what we have implemented to 
reduce tar. When smokers actually smoke the cigarettes, 
they don't smoke them like a machine. They may not get 
all of the reductions or they might not get exactly what 
the numbers are that you get from the machine. 

Q. Well, in fact, Philip Morris has known that at 
least since 1975 because it did studies between 
Marlboros and Marlboro Lightss. It had smokers switch 
from a full-flavored Marlboro to a Marlboro Light. When 
they switched to the light, they smoked it in a way that 
gave them just as much tar and nicotine that they got 
from the full flavor. Are you aware of that? 
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A. Well, what I'm aware of is there have been 
studies on this phenomenon of compensation, as it's 
called, for a long time. And by the 1970s, not only did 
Philip Morris know, okay, that cigarettes weren't being 
smoked like the machine, but it was published work. All 
of the scientists knew it. All the public health 
scientists knew it. 

I mean, it was something even that was 
anticipated when the Federal Trade Commission first put 
out their method. They understood that it did not 
represent how smokers smoked cigarettes. 

Q. So the smoker that smoked the light, did he 
know that he was getting as much tar and nicotine from 
the light as he would have gotten from a full-flavor 
cigarette? 

A. Well, I didn't say that people get the same 
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amount from the light as they get from a higher tar 
cigarette, okay, they get less. But it's not precisely 
less as given by the machine. 

Q. Well, the study that Philip Morris did in 1975 
showed that they got the same. I think I showed you 
this before. It's Plaintiff's Exhibit 1474, it's called 
"The Marlboro Lights Study." 

A. Can I see it, please. 

Q. Go to the conclusion, you'll see what I'm 
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talking about. 

A. Well, there is some — you know, you've given 
me the document and I've looked at it. I have seen this 
document before. And, I mean, there is data in this 
document, for example, even though — there's some data 
that supports the conclusion that the Marlboro Lights 
smokers weren't getting less and there's also data that 
says they were getting less. So I don't think a study 
as small as this with, you know, five or six people or 
nine people, you know, really can prove anything about 
Marlboro Lights. 

Q. Well, don't they say that this study — let me 
just read it and then I will ask you a few questions. 

"Conclusions: The smoker data collected in 

this study are in agreement with results found in other 
project studies." Consequently, although this one only 
had nine, you see that they found that this study agreed 
with the other project studies. 

Do you have any reason to disagree with that? 

A. Well, and I think what they mean — and this 
is known from when you study cigarettes, if you smoke a 
much lower tar cigarette, I mean, one of the ways that 
you get more tar is by taking larger puffs, and that has 
been seen in a variety of studies and published in the 
literature, the scientific literature. 
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Q. Scientific literature. Okay. 

Then it says, "The panelists smoke the 
cigarettes according to the physical properties, i.e., 
the dilution and lower RTD of Marlboro Lights." Okay. 
What is the dilution and lower RTD of Marlboro Lights, 
what does that mean? 

A. Well, the dilution is the level of 
ventilation. So Marlboro Lights has more ventilation so 
the smoke is more diluted. And the RTD is resistance to 
draw, that is, how hard is it to pull the smoke through 
the cigarette. 

Q. And it says "That caused the smokers to take 
larger puffs on that cigarette than on the Marlboro 85. 
The larger puffs, in turn, increase the delivery of 
Marlboro Lights proportionately. In effect, the 
Marlboro 85 smokers in this study did not achieve any 
reduction in smoke intake by smoking a cigarette, 
Marlboro Lights, normally considered lower in tar 
delivery." 

Now, do you agree with that or disagree? 

A. Well, I don't think that the data that I have 
sign in the study fully supports that. For example, I 
mentioned to you there's data in that study that says 
that the Marlboro Lights smokers are getting less than 
Marlboro smokers. 
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Also, as far as that study goes, you know, 
this is done in the 1970s, and in order to make these 
the kind of study that it was, we actually had to put 
wires in the cigarette and instrument it to a computer, 
you know, from the 1970s and make these measurements. 

So people were actually smoking in a laboratory in some 
sort of unnatural way with some wires coming from their 
cigarette. But that — there is data in that study that 
supports that light smokers were getting less than 
Marlboro smokers. 

Q. Okay. Now, I believe, and tell me if you 
disagree, that the inherent danger of smoking a 
cigarette comes from repeated — the repeat inhalation 
that is involved with the cigarette; is that fair? 

A. Well, it's the repeat inhalation and we're 
talking about over many years and we're talking about 
inhaling the combustion products of tobacco. So, yes, I 
agree, but I would like to add those points. 

Q. And the repeated inhalation is generally 
regarded as a result of addiction, isn't it? That's 
what causes repeated inhalation over years and years, 
isn't it? 

A. Well, we agree that smoking is addictive and, 
you know, in fact people smoke often for a long time. 

And often they smoke for a long time, they don't get a 
ROBERT A. DEMPSTER & ASSOCIATES 


3848 


disease. Often though smoke for a long time and they do 
get a disease. But it's just the nature of the habit or 
the nature of the product, that you smoke it for a long 
time. 


Q. And about a year ago, though, you said that 
you did not believe that the cigarette was a drug. Do 
you remember saying that? 

A. I don't regard cigarettes as drugs. I don't 
regard cigarette smoke as a drug. I mean, to me 
cigarettes are tobacco wrapped in paper. When you smoke 
them — I mean, they can cause disease. I think — I 
don't see anything about them that's like a drug. 

Q. Is nicotine a drug? 

A. I mean, I don't regard it as a drug. I mean, 
I'm not a pharmacologist. I know that to me a drug is 
something you take in order to get better. Nicotine has 
properties that can affect, you know, people, but I just 
don't regard it personally as a drug. 

Q. It doesn't help you to get better? 

A. Yeah. It's not something — I mean, it's not 
something that you take in order to cure a disease. 

Q. So you could take it out of the cigarette, if 
you wanted to? 

A. Well, we have been able to take nicotine 
personally out of our cigarettes. At least in that one 
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product that didn't perform very well. 

Q. You could take it out of all of them if you 
wanted to and then people could smoke cigarettes without 
nicotine if they wanted, couldn't they? 

A. Well, it's not a very simple matter to take 
nicotine out of cigarettes. We have employed some very 
sophisticated technology. There have been ideas from 
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the public health community, just like you suggested, 
that is, one, hey, you could reduce nicotine in 
cigarettes or you could even increase it. Okay. And 
for example, you could reduce it and may be people 
wouldn't smoke it. 

But the other problem that was raised was what 
if you reduced it and then because people, because of 
compensation, would smoke the cigarette even more and 
they essentially get more tar and some of the other 
harmful smoke constituents. It's actually reducing 
nicotine — the idea has been raised and one of the 
criticisms from the public health community is that it 
might make it more harmful. 

Q. You could also, then, make one that was a lot 
harsher so that you couldn't inhale it into your lungs, 
couldn't you? 

A. Well, there's already tobacco products out 
there that are harsher. Cigars, for example. So that 
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product exists — it's not a cigarette. It's a tobacco 
product and people smoke it. 

Q. You could make a cigarette that tasted like a 
cigarette that you couldn't inhale, though, couldn't 
you, if you wanted to? 

A. No. I mean, because if you couldn't — if you 
made those sorts of changes — for example, like a 
cigar, I'm not saying you can't inhale it, but it's 
harder. It's different. I've smoked a cigar. I've 
smoked cigarettes. And to me, while they're both 
tobacco, they don't taste anything like each other. 
There's no — a cigar tastes very different than a 
cigarette does. 

Q. Nicotine itself has an impact on the back of 
your throat when you inhale it, doesn't it? 

A. Nicotine has some — provides some sensation. 
You know, nicotine, if you look at some of the numbers 
there — I mean, nicotine is about five percent of the 
smoke, so there is actually quite a bit relative to 
anything else and it does provide some of the taste of 
the smoke. 

Q. And it's an alkaloid, correct? 

A. Yes, it is. 

Q. And it's alkaline as opposed to being an acid, 
right? 
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A. That's correct. 

Q. And when the alkalinity goes up, a person get 
a gag reflex, true? 

A. Well, I mean that sounds like physiology. I 
know that if you take smoke — for example, cigar smoke 
is more alkaline than cigarettes, and that's principally 
what makes it harder to inhale. 

Q. I have just one last question. 

You mentioned that one of the reasons why 
Philip Morris didn't agree long ago that cigarettes 
caused disease was because they didn't know the 
mechanism; is that right? 

A. That's correct. 

Q. If I drop this pen on the floor, we know that 
gravity caused it to fall, don't we? 

A. Well, we do now, but, you know, people 2000 
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years ago didn't know then. 

Q. We don't know what the mechanism of gravity is 
today, do we? 

A. Well, I'm just saying that people didn't know 
that there was gravity. They knew it would fall, 
though; that's true. They didn't have any idea gravity 
was something that had to be invented. And people 
didn't realize that it was the same thing that made the 
earth go round the sun. 
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THE COURT: Any redirect? 

MR. LYDON: Just a couple questions, sir. 

REDIRECT EXAMINATION 

BY MR. LYDON: 

Q. He asked you a few questions about flue 
curing. 

A. Yes. 

Q. What is a flue? 

A. Well, flue, for example, is on your fireplace. 

You have a fireplace and the hot gas goes up. So your 
house doesn't burn down, it goes up in a flue, which is 
basically a tube that conducts the hot gas. 

Q. And when we were talking about the discoveries 
made respect to lower TSNA tobacco, you described that 
on direct examination as something the farmers were 
doing. Did that involve using a flue? 

A. Well, that was the problem. I mean, it was 
called flue-cured tobacco just because that's 
traditionally what it would have been called, but it 
turns out they weren't using a flue. Okay. They were 
putting the exhaust gas directly on the tobacco. So 
basically we just put the flue back on, it cost 
$35 million, and that solved the problem. 

MR. LYDON: I don't have any other questions. 

Your Honor. 
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THE COURT: All right. This witness can be 
excused. Do we have another witness. 

MR. CHRISTOPHER: We don't have a witness. We 
have a deposition to read. 

THE COURT: We are going to take a ten-minute 
recess and then we will do our depo. 

(Whereupon, a brief recess was taken, after 
which the following proceedings transpired:) 

THE BAILIFF: Jury seated. Your Honor. 

THE COURT: All right. At this time we will 
have the deposition of a witness read. And this 
is? 

MR. CHRISTOPHER: Your Honor, this is Susan 
Portz Stamats taken on February 6, 2003. 

(Whereupon, the deposition testimony of 
Susan Portz Stamats was read to the jury, with 
Mr. Christopher reading the questions and Ms. Faggianelli 
reading the answers, as follows:) 

BY MR. CHRISTOPHER: 

Q. Would you please state your name. 

A. My name is Susan Portz Stamats. 

Q. Would you please spell your name? 

A. Portz is P-O-R-T, as in "Tom", -Z as in 
"zebra". Last name, Stamats, S-, as in "Susan" -T-, as 
in "Tom", -A-M-, as in "Mary", -A-T-, as in "Tom", -S, 
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1 

as in "Susan". 

2 

Q. 

Ms. Stamats, what is your address currently? 

3 

A 

A. 

[DELETED] 

5 

Q. 

And your birth date? 

6 

A. 

6/8/44 . 

7 

Q. 

Have you ever been known by any other name 

8 

other than Susan Stamats? 

9 

A. 

Yes. I have been known as Susan Portz. 

10 

Q. 

Is Portz your maiden name? 

11 

A. 

Yes, it is. 

12 

Q. 

What year did you graduate high school? 

13 

A. 

In 1961. 

14 

Q. 

Did you attend college? 

15 

A. 

Yes. 

16 

Q. 

Where did you go to school? 

17 

A. 

Mount Mercy. 

18 

Q. 

Where is that? 

19 

A. 

In Cedar Rapids. 

20 

Q. 

Did you graduate from Mount Mercy? 

21 

A. 

Yes. 

22 

Q. 

What year? 

23 

A. 

In 1965. 

24 

Q. 

What was your degree? 

25 

A. 

I have a degree in mathematics. 
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1 

Q. 

Ms. Stamats, do you know John Foster Eastman? 

2 

A. 

Yes . 

3 

Q. 

How long have you known him? 

4 

A. 

Since about '63, '64. 

5 

Q. 

When you first met Mr. Eastman in 1963 or '64, 

6 

where did 

that take place? 

7 

A. 

In a home in Cedar Rapids. 

8 

Q. 

Whose home was it? 

9 

A. 

Sutherland Dows, Junior. 

10 

Q. 

Why were you at the home? 

11 

A. 

I was looking after the children. 

12 

Q. 

Did you live there in that family's home? 

13 

A. 

No, I did not. Not at that time. I did 

14 

later. 


15 

Q. 

Why was Mr. Eastman at their home? 

16 

A. 

He was making a film for Better Homes and 

17 

Gardens. 


18 

Q. 

Why was the film being shot in the Dow's home? 

19 

A. 

They were using that house. They had a very 

20 

nice house. It was upscale. And also, Sutherland Dows 

21 

was an excellent cook and they were showing off his 

22 

kitchen. 

And they were having — it was a party scene 

23 

and were 

doing a dinner party with him being a cook and 

24 

using recipes from Better Homes and Gardens' cookbook. 

25 

Q. 

Did there come a time when you saw Mr. Eastman 
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1 

on a more 

regular basis? 

2 

A. 

Yes. 

3 

Q. 

When was that? 

4 

A. 

On a real regular basis from about '67. 

5 

Q. 

Did the two you come to work together? 

6 

A. 

Eventually, yes. 

7 

Q. 

When did you that happen? 
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A. When we started working together, it was on a 
project in '68. 


Q. Prior to working together on a project in 
1968, did the two of you ever spend any time living 
together? 

A. Yes. 

Q. When was the first time the two of you lived 


together? 

A. Down in Florida. 

Q. Where in Florida? 

A. Ft. Lauderdale. 

Q. When was that approximately? 

A. That would have been in '68. 

Q. How long were the two of you in Ft. 

Lauderdale, Florida, in 1968? 

A. Probably, like, a four- or five-month period 
of time. And he wouldn't be there all the time. But we 
moved, we went down there together. 
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Q. Why did you move to Ft. Lauderdale with 
Mr. Eastman in 1968? 

A. Because I wanted to. 

Q. What project did the two of you first work on 
together? 


A. Massey Ferguson. 

Q. What have the Massey Ferguson project? 

A. It was the film for Massey Ferguson 
corporately in Toronto and it was to showcase their 
various markets and the equipment that they had and the 
applications for the equipment. 

Q. What type of equipment did they have? 

A. Tractors, different farm implement pieces. 

Q. What were your responsibilities in the 
project? 


A. I helped with editing the sound, film, and 
also typed the script. 

Q. You mentioned that the company was based in 
Toronto. Did you ever travel to Toronto? 

A. Yes, back and forth. 

Q. Did Mr. Eastman go with you when you went to 


Toronto? 


A. Yes. Sometimes he would stay there and I 
would go back and forth to Cedar Rapids. 

Q. What was his responsibility in the project for 
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Massey Ferguson? 

A. He was the producer, director, writer. 

Q. What was the finished product? 

A. It have a 16-millimeter film. I don't 
remember the length. But at that time there were 
probably around 20 minutes, something like that. 

Q. Do you know where that film was played or how 
it was used? 

A. Massey Ferguson was going to use it. They 
were going to also use it to show to the various dealers 
across the world because they were in a world market. 

Q. Did Mr. Eastman have any background in the 
area of tractors prior to this project? 

A. Not that I know of. 

Q. Did he have to do any research of any kind? 

A. Yes. 


http://legacy.library.ucsfSdu/tiel/rhct(i6Sa0Q?ipreif.industrydocuments.ucsf.edu/docs/mjgl0001 



17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. Or any reading? 

A. Yes. 

Q. What did he have to do to prepare for the 

film? 

A. Materials were given to us by Massey 
corporately, and that's where we got all the research. 

Q. After that project was completed, do you 
remember whether you did any additional work for 
Mr. Eastman? 
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A. Yes, out in California. 

Q. What was that project? 

A. We were doing multimedia. We were — I'm 
trying to think of the right term. We were involved 
with another company. We had a joint venture agreement 
with a company. They were an equipment company. And we 
were supposed to produce the software and then he had 
the hardware, and then he was going to go out and sell 
it. But it was multimedia, which was real experimental 
at that time. 

Q. Do you remember where in California you worked 
on this project? 

A. In San Francisco. 

Q. Did you have to move to San Francisco for a 
period of time to work on the project? 

A. It was something that we did after we got to 
San Francisco. It wasn't the reason we went there. 

Q. Why did you go to San Francisco? 

A. To — I followed him. 

Q. "Him" meaning Mr. Eastman? 

A. Yes. Sorry. 

Q. Do you remember when the two of you — 
approximately when the two of you moved to San Francisco 
from Iowa? 


A. Probably late '68. 
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1 Q. Where did you live? 

2 A. First lived in San Francisco and then moved to 

3 Hollywood and then back to San Francisco. 

4 Q. When you moved to San Francisco in late 1968 

5 with Mr. Eastman, how long was it that you lived there 

6 before moving to Hollywood, California? 

7 A. A couple of months. 

8 Q. Did Mr. Eastman stay in San Francisco during 

9 that entire two-month period? 


10 

A. 

Except for maybe a couple weeks. 

11 

Q. 

Where did he go during those two weeks? 

12 

A. 

Then he went down to Hollywood. 

13 

Q. 

Did he go down to Hollywood before you did? 

14 

A. 

Yes. 

15 

Q. 

Did you then join him? 

16 

A. 

Yes, I did. 

17 

Q. 

Did the two of you live in Hollywood, 

18 

California together for a period of time? 

19 

A. 

Yes. 

20 

Q. 

How long? 

21 

A. 

Three or four months. 

22 

Q. 

Then I believe you said you moved back to San 

23 

Francisco 

after that. 

24 

A. 

Yes. 

25 

Q. 

Do you remember what year that would have 


http://legacy.library.ucsfSdu/tiel/rhct(i6Sa0Q?ipreif.industrydocuments.ucsf.edu/docs/mjgl0001 



ROBERT A. DEMPSTER & ASSOCIATES 


3861 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


been? 

A. Maybe the beginning of '69. 

Q. Did Mr. Eastman move with you when you went 
back out to San Francisco in the beginning of '69? 

A. Yes. 

Q. How long did you live in San Francisco in 
Pacific Heights on that occasion when you lived in San 
Francisco? 


A. About a year. 

Q. When we were living in California in 1968 and 
'69, what projects were you working on? 

A. Toward the end, it was a drug film for the 
State of Florida it was an antidrug film. 

Q. Did Mr. Eastman work on this project that you 
mentioned, this drug film for the State of Florida? 

A. Yes. 

Q. And did you work on it, as well? 

A. A little bit. I was working for a law firm at 

the time and he would actually work on this during the 
day. He wrote the script. And then he had a couple of 
people that he brought out to California that were in 
the film, and then the footage was all being shot out in 
California. 

Q. What have your involvement with the film? 

A. I just basically helped him with script and, 
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1 you know, coordinating, things like that, because I was 

2 working during the day. 

3 Q. What was the content of the antidrug film? 

4 A. There was a young woman who was taking 

5 different drugs in the film, and she ended up dying as a 

6 result of the drugs. So it was being used as — 

7 supposedly to be used as an antidrug campaign to educate 

8 young people. 

9 Q. Do you remember whether the woman in the film 


10 

ever stopped using drugs or quit 

using 

whatever drugs 

11 

she was 

on? 



12 

A. 

You mean in the film? 



13 

Q. 

Yes . 



14 

A. 

Yeah. She died. 



15 

Q. 

Did she stop using the 

drugs 

before she died? 

16 

A. 

No. She died as a result of 

using the drugs. 

17 

Q. 

Do you remember whether 

you - 

or Mr. Eastman 

18 

were given any material from the 

State 

of Florida or 

19 

from Mr. 

. Morrissey or anyone in order 

to write the 

20 

project 

and prepare the project? 



21 

A. 

I wasn't. I don't know 

if he was. 

22 

Q. 

Is that something that 

would 

have been typical 

23 

in projects that you worked on? 



24 

A. 

Yes . 



25 

Q. 

Why do you say that? 
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1 A. Well, because most of the time when you're 

2 working for a company, they give you a lot of materials 

3 having to do with their products. And so you research 

4 based on what they're giving you and try to, you know, 

5 make some sense of it and make it into a product that 

6 would be sellable? 

7 Q. Do you believe that happened on the project 


http://legacy.library.ucsfSdu/tiel/rhct(i6Sa0Q?ipreif.industrydocuments.ucsf.edu/docs/mjgl0001 



8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


for the State of Florida, the antidrug film? 

A. I believe that he researched it. Whether it 
came from the State of Florida or where the information 
came from, but I do believe he researched it. 

Q. "He" meaning Mr. Eastman? 

A. Yeah. 

Q. After working on the antidrug film for the 
State of Florida with Mr. Eastman, did you work on any 
other projects with Mr. Eastman? 

A. Yes. I helped him research police-training 
films. 

Q. Where were you were when that took place? 

A. In Hollywood, Florida. 

Q. When did that work start? 

A. In '70, 1970. 

Q. Do you remember when you first moved to 
Hollywood, Florida? 

A. It would be in 1970. 
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Q. Did Mr. Eastman move with you? 

A. Yes. 

Q. Did anyone else live with you in Hollywood, 
Florida? 


A. No. 

Q. How long did you live — how long did you and 
Mr. Eastman live together in Hollywood, Florida, after 
you moved there in 1970? 

A. Maybe a year. Maybe part of a year. 

Q. Tell me about the research that you and 
Mr. Eastman did on the police-training film in 
Hollywood, Florida. 

A. He had access to a lot of files on different 
cases that the police had been involved, and usually 
they were murder cases; and he was researching these so 
that he could use — you know, have enough knowledge so 
he could use these in the different films he was 
writing. 

Q. What types of films was he writing for the 
police department? 

A. Training films on specific procedures. 

Q. Do you remember any of the particular training 
films? 

A. One of them, which ended up on national 
television, was a film called "Shoot, Don't Shoot", and 
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it was putting police in different situations and 
whether they should have shot or not shot or, you 
know — and then when it was actually on national 
television, it was actually a test that people could 
take and it was supposed to educate the layman about the 
difficulties that police would have in certain 
situations, whether they should really shot or not shot. 

Q. What police department was this for? 

A. I think of it the Miami Police Department. 

Q. You mentioned that Mr. Eastman had access to 
the files. Do you remember how Mr. Eastman went about 
researching these files for the training video? 

A. How he researched? 

Q. Yes. 

A. He just opened the files and started reading. 
We skimmed them to see if it was something that was 
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interesting, because a lot of it was just detailed 
information, recordkeeping and — 

Q. Do you remember how much time was involved in 
researching those files? 

A. Quite a bit. 

Q. Can you estimate for me whether it was hours, 
days, weeks, months? 

A. It would have been days to produce one script, 
and a script would probably be, like, 15 minutes long, 
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1 something like that. 

2 Q. Did Mr. Eastman do the research himself for 

3 the scripts? 

4 A. We both did. 

5 Q. Was anyone else involved? 

6 A. No. 


7 Q. How many scripts did Mr. Eastman write for the 

8 Miami Police Department for these training films? 


9 

A. 

I remember four. 

10 

Q. 

Do you remember how long a period it was that 

11 

you and Mr. Eastman worked on that project in Hollywood, 

12 

Florida? 


13 

A. 

I know we worked on it for at least three 

14 

months. 


15 

Q. 

Did Mr. Eastman have any other work in 

16 

Hollywood, 

Florida, during that time in 1970? 

17 

A. 

Yes . 

18 

Q. 

What was that? 

19 

A. 

He worked on a radio station. 

20 

Q. 

When you left Hollywood, Florida after a year. 

21 

where did 

you next move? 

22 

A. 

We were in New York City. 

23 

Q. 

When you say "we", you and Mr. Eastman? 

24 

A. 

Yes. 

25 

Q. 

How long were you and Mr. Eastman in New York 
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City? 


2 

A. 

About three months. 

3 

Q. 

Why did you go to New York City? 


4 A. I went because Mr. Eastman was working for 

5 United Way as a consultant, and they were going to 

6 produce a multimedia show and they hired me to produce 

7 the show. 
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Q. Was there was a finished product, an actual 

show? 


A. Yes. 

Q. And what was that show? 

A. It was at a big convention that they had in 
New York. 

Q. What was Mr. Eastman's role or what did he do 
as a consultant on that project? 

A. He wrote for them. He came up with different 
ideas for them. He was like an idea man, writer. 

Q. Do you remember any ideas in particular he 
came up with in connection with that United Way project? 

A. One was this particular film — not film, but 
this multimedia project. 

Q. Do you know how it was that he came up with 
that particular idea for the multimedia project? 

A. I think it was a way for — to get me 
involved. 
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Q. Mr. Eastman wanted you involved in the 
project? 

A. I think it was a way for me to get to go to 
New York with him. 

Q. Did he want you to go to New York with him? 

A. Yeah. 

Q. How do you know that? 

A. He told me that. 

Q. Well, do you know why he wanted you to go to 
New York with him? 

A. He liked me. 

Q. Did he ever say anything to you about the 
quality of work you did on his projects? 

A. He thought that I did a good job. 

Q. Where did you next move after New York? 

A. Back to Florida. 

Q. Where in Florida? 

A. To Hollywood. 

Q. Did you see Mr. Eastman during that time? 

A. Yes. 

Q. Did he stay at your apartment in Hollywood, 
Florida? 

A. I didn't really — I was only there for a 
brief period of time, maybe like a couple of days, 
because I had already been hired by United Way to work 
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for them. 

Q. Separately from Mr. Eastman? 

A. Yes. 

Q. Who gave you that job offer, do you remember? 

A. It was something that was arranged between 
Mario Pellegrini and Mr. Eastman. United Way was moving 
their offices from New York to Alexandria, Virginia, and 
they had a big multimedia room and they had no one with 
any expertise. 

Q. Who was Mario Pellegrini? 

A. He worked for United Way and he was my boss at 
United Way. 

Q. Was also Mr. Eastman's boss on his work both 
of you did for United Way? 

A. Yes. 

Q. Do you remember approximately when it was that 
you moved to Alexandria Virginia to begin your job with 
United Way? 


A. 

Q. 

point? 

A. Yes, he did. 

Q. How much later after you got there? 

A. Within a couple weeks. 

Q. Where did he move when he moved to Alexandria 
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a couple weeks later, after you? 

A. With me. 

Q. Was anyone else living with the two of you in 
Alexandria, Virginia? 

A. Not in the beginning, but later, his mother. 

Q. When did she move in with you and Mr. Eastman? 

A. Maybe, like, late '72. 


In January of '71. 

Did Mr. Eastman move to Alexandria at some 
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Q. 


Did you live in more than one residence in 
a, Virginia, with Mr. Eastman? 

No. 

Do you happen to remember the address? 

It was only Queen Street. I think 504 Queen 

How long did you and Mr. Eastman live together 
sen Street in Alexandria, Virginia? 

Until '70 — 1975. 

Was his mother living with you that entire 
r she moved in 1972, late '72? 

She did. She lived there until she died. 

Do you remember approximately when she died? 
Seventy-four. 

When you left Alexandria, Virginia in '75, 
you go? 

Back to Iowa. 

Did you go back to Iowa with Mr. Eastman in 
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1975? 

A. No, I did not. He left. 

Q. Did he leave Alexandria, Virginia before you 
did in 1975? 

A. We actually drove back to Iowa together, and I 

had a job and I had a vacation. And he stayed in Iowa 
and I went back to Alexandria, Virginia. Mr. Eastman 
stayed in Iowa and I went back to Alexandria, Virginia. 

Q. How long was it before you then moved back to 
Iowa, as well, from Alexandria, Virginia? 

A. Several months. 

Q. Was this still in 1975, as far as you can 
remember? 

A. Yes. 

Q. Where did you stay when you moved back to 

Iowa? 

A. I had — when I moved back to Iowa in the 
beginning, we stayed with — Mr. Eastman and I stated 
with Mr. Morrissey. 

Q. How long did you and Mr. Eastman live in the 
Morrissey's home in Mount Vernon? 

A. A couple weeks. 

Q. Then, where did you move? 

A. To an apartment in Mount Vernon. 

Q. Both of you or just one of you? 
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1 A. Both of us. 

2 Q. How long did you and Mr. Eastman live in that 

3 apartment in Mount Vernon? 

4 A. Less than a year. 

5 Q. Where did you next move after living with 

6 Mr. Eastman in Mount Vernon? 

7 A. We lived in that apartment, which was also an 

8 office, but then we rented another apartment that we 

9 moved to. 


10 

Q. 

During the time 

that you and Mr. Eastman lived 

11 

together 

in Mount Vernon, 

how many different 

places did 

12 

you live? 




13 

A. 

Two. 



14 

Q. 

Was this all — 

well, what was the 

time 

15 

period? 




16 

A. 

It was all within a year. 
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Q. Did there come a time when Mr. Eastman left 
Mount Vernon, Iowa, after less than a year? 

A. Yes. 

Q. Do you remember when that was, approximately? 

A. In '76, maybe, like, late spring, early 

summer, something like that. 

Q. Did your relationship with Mr. Eastman end at 
that point after he moved out in late spring or early 
summer of 1976? 
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A. Yes. 

Q. Is it fair to say that from 1968 to 1976 you 
and Mr. Eastman lived together? 

A. Yes. 

Q. When you moved back to Iowa in 1975 to be with 
Mr. Eastman, did you work with him in Iowa at all during 
that time? 


A. Yes. 

Q. What did you do then? 

A. We were trying to put together a project for 
the Iowa — for the Bicentennial for the State of Iowa. 
And we had this idea doing the Iowa story and it was 
involving multimedia. 

We were going to have semitrailers that had — 
the sides would open up and they would be big screens. 
And we were going to have pods that would sit out and 
they would also be screens. And he would write the 
story about Iowa and then I would do the visuals. 

Q. Did you have any other work during the time 
you lived in Iowa for less than a year when you moved 
back there in 1975? 


A. No. 

Q. And I should have asked you this earlier. 
When Mr. Eastman joined you in Alexandria in 1971, did 
the two of you work together at the United Way? 
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A. Yes, we did. 

Q. Where were their offices; do you remember? 

A. They were in Alexandria, but I couldn't tell 
you the address. 

Q. How long did the two of you work together at 
the United Way in Alexandria? 

A. For maybe a year. 

Q. Did both of you leave after a year or just 

one? 


A. No. No, just one of us. Mr. Eastman left. 

Q. What did he do for the United Way during that 

year he worked in Alexandria, Virginia? 

A. He was still a consultant. 

Q. Do you remember him doing any voice-over work 
for the United Way at that time? 

A. Yes. 

Q. What do you remember about that? 

A. Just that he did it. There were projects, you 
know, that we were working on, multimedia projects and 
he would do the voice-over. 

Q. At that time were there any projects for the 
NFL that you remember — 

A. They were just starting to do the commercials 
for the NFL. 

Q. Was Mr. Eastman the only one who worked on 
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these projects for — 

A. Mario Pellegrini. 

Q. Did you work on those particular projects? 

A. No. 

Q. What did you do at the United way? 

A. I designed their multimedia shows. There were 
some projects that I did that were unrelated to the 
United Way. There was — I don't remember what group it 
was for, but it was a project I put together and went to 
Philadelphia. 

I also did a project. I put together a 
multimedia show and they showed it out in Palm Springs. 
They had the premiere of the Poseidon Adventure out 
there. And this young guy that was hired, he and I went 
out and put the show on. There were different 
multimedia projects, like just some plain slide projects 
that I would work on, and then also with the local fund 
and councils, I would help them with their projects, 
their audio visual projects. 

Q. During that year, before Mr. Eastman left the 
United Way — or left that position at the United way, 
did he work with you on any of your slide shows or 
multimedia projects? 

A. He'd usually write them. 

Q. Do you remember whether he had to do any 
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research for the projects he worked on with you? 

A. Uh-huh. 

Q. What type of research do you remember him 
doing? 

A. Usually the projects I did for United Way. 

They were all United Way based. And a lot of times, the 
slides would be like different agencies that United Way 
had. Those would be the visuals and we put them 
together. So you had to know a little bit about the 
different agencies, and it was all United Way-based 
stuff. 


Q. In that particular work for the United Way, 
did Mr. Eastman have to research any particular 
materials other than what he was given at United Way? 

A. No. There was a project that he and I worked 
on unrelated to United Way, and it was for the EPA. 

Q. What was that project? 

A. It was a waste-treatment facilities. They 
had — they were going to have some kind of a display 
set up where they had three pods with screens, and this 
multimedia show that we were doing was going to be in 
that project, in the pods. 

Q. After Mr. Eastman left his position at United 
Way, did he have any other work — or did he have any 
other work in Alexandria, Virginia, during the time that 
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you lived there? 

A. He at one point work for Royal Crown Cola. 

Q. What did he do for Royal Crown Cola? 

A. They had a promotion they were going to do and 
they had something like a Miss Royal Crown Cola, and he 
was going around the country interviewing the different 
Miss Royal Crown Colas. 
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Q. During the eight-year period that you and 
Mr. Eastman lived together, did Mr. Eastman read 
newspapers? 

A. Yes. 

Q. Was he a daily reader of the newspaper? 

A. Yes. 

Q. Do you remember any newspapers in particular 
that he read either in Iowa or California or Virginia or 
New York? 

A. In Iowa he would read The Cedar Rapids 
Gazette, The Des Moines Register. When we lived in 
Alexandria, he would read The New York Times, The 
Washington Post, The Washington Star. When we were in 
New York he would read The New York Times. When we were 
in Florida, he would read The Miami Herald, I think it 
was called. 

Q. Was there ever a period of time in the eight 
years you were together when you do not remember him 
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1 being a daily reader of the newspaper? 

2 A. No. 

3 Q. Do you remember him being the type of 

4 newspaper reader who would read things cover to cover or 

5 was he interested in certain sections? 

6 A. There were certain things that he didn't read. 

7 I mean, for example, what was known at that time like 

8 women's pages. That kind of thing, he didn't read. But 

9 he read quite a bit. 


10 

Q. 

Do you remember him reading the front page? 

11 

A. 

Yeah. 

12 

Q. 

Did the two of you have any discussions about 

13 

what he 

read in the newspaper? 

14 

A. 

Yeah. 

15 

Q. 

Did Mr. Eastman keep up with current events 

16 

during 

the time you knew him? 

17 

A. 

Yeah. 

18 

Q. 

Would you describe Mr. Eastman as well read? 

19 

A. 

Yeah. 

20 

Q. 

Why do you say that? 

21 

A. 

Because he did read a lot, you know, either 

22 

the newspapers. Or, he would read books also. 

23 

Q. 

Would you say he was an intelligent man — 

24 

A. 

Yes. 

25 

Q. 

— during the time you lived together? 
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What why do you say that? 

A. Because he was. Because he was well read. He 
did know what he was talking about. I mean, he could 
back up what he was talking about, you know, and — I 
don't know. I just thought he was intelligent. 

Q. Was he the type of person who would seek out 
information if he desired it? 

A. Yes. 

Q. Why would you say that? 

A. Because he did. 

Q. Do you remember him doing that? 

A. Sure. I mean, he had to because he had to 
research things. The type of profession he was in, he 
had to. 

Q. Would you describe him as a curious 
individual? 
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A. Yes. 

Q. Why do you say that? 

A. Because he asked questions and he didn't let 
it go at just one question. 

Q. Do you remember any subjects in particular him 
asking questions about? 

A. It didn't matter what the subject was. I 
mean, he would — there was a whole bunch of subjects. 

Q. Do you remember him asking anyone in 
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particular when he had questions, or it just depended on 
the situation? 

A. It depended on the situation. 

Q. Was this something you observed in your work 
with him? 


A. Yes. Yes. 

Q. And then did that take place during the time 
you knew Mr. Eastman and worked with him? 

A. Yes. 

Q. Was Mr. Eastman a cigarette smoker when you 
first met him? 

A. Yeah. 

Q. Was he a cigarette smoker throughout the time 
that you knew him and lived with him and worked with 
him? 


A. Yes. 

Q. Based on your observations of him, do you have 
any estimate of how many cigarettes he smoked a day or 
packs he smoked a day? 

A. There were times that he smoked three packs a 
day. Sometimes more. 

Q. What times were those in particular when he 
would smoke more? 

A. If it was a high-stress situation. 

Q. Were there any particulars activities that you 
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associated Mr. Eastman's smoking with? 

A. Eating, drinking, socializing, working. 

Q. Was is based on your observation of him 
smoking during those activities? 

A. Yeah. 

Q. Do you remember there being places where 
Mr. Eastman would not go because he wasn't permitted to 
smoke? 


A. No, because at that time, nobody ever stopped 
you from smoking. 

Q. What brand of cigarettes do you first recall 
Mr. Eastman smoking? 

A. Marlboro and then Belair. 

Q. Do you remember when it was that he switched 
from Marlboro to Belair approximately? 

A. Maybe, like, '68. 

Q. Do you know why he switched from Marlboro to 
Belair in about 1968? 

A. He thought it would be easier on his lungs, 
because he was coughing and he was concerned about his 
voice. 


Q. 

A. 

Q. 

comment 


Was this something that he said to you? 

Yes . 

Was anyone else present when he made that 
to you about the reason he wanted to switch from 
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Marlboro to Belair? 

A. I think it was — you know, it wasn't just a 
one-time conversation and it wasn't, like, a specific 
conversation; but I know we talked about — not 
different times, but we had talked and I had asked him 
why he was switching, why he was smoking menthol all of 
a sudden, and he said that the menthol was easier. 

Q. Was Belair a menthol cigarette? 

A. Yes. 

Q. Did Mr. Eastman tell you how he had come to 
understand that smoking a menthol cigarette like Belair 
would be easier on his lungs and help his voice? 

A. No. He just said that's what he heard and 
that's what the philosophy was, that menthols were not 
as harmful. 

Q. Do you remember Mr. Eastman smoking any other 
brands during the time you lived with him and worked 
with him other than Marlboro and Belair? 


A. No. 


Q. Do you remember whether his Belair cigarettes 
had any kind of coupons? 

A. Yes, they did. 

Q. Do you remember Mr. Eastman having a cough 
during the time when you knew him? 

A. Yes. 
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Q. When you do you remember him having a cough? 

A. Probably when I first started really seeing 
him. Not what I first met him, but when we started 
seeing each other in '67. 

Q. What do you remember about his cough in 1967? 

A. Just that he had one and it wasn't like once a 

day or when he first got up in the morning; it was 
throughout the day. 

Q. Do you remember whether it was a productive 
cough? 

A. No, I don't remember. 

Q. Do you ever encourage Mr. Eastman to see a 
doctor about his cough? 

A. No. 


Q. Do you remember whether he ever did see a 
doctor about his cough? 

A. No. This goes back to your question about 
having him see a doctor about his cough. I know that at 
some point I did ask him about it, but he never went to 
a doctor when we were together. 

Q. Do you remember Mr. Eastman saying anything 
about his cough in connection with his choosing to 
switch Marlboro from Marlboro to Belair? 

A. He just was concerned about the cough and his 
voice because his voice was part of the income. 
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Q. What did he say about his cough in connection 
to switching to Belair-brand cigarettes in 1968? 

A. He just hope that it would help alleviate the 
cough and also not be as damaging to his voice. 

Q. Ms. Stamats, during the time you lived with 
Mr. Eastman and worked with him, did Mr. Eastman drink 
alcoholic beverages? 
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A. Yes. 

Q. How do you know that? 

A. Because I witnessed it. 

Q. What kind of alcohol would he drink? 

A. Anything, basically. 

Q. Do you remember him having any particular 
types of alcohol that he preferred more than others? 

A. There was a time in our — when we lived 
together that we would drink a lot of gin because that's 
what I drank. So, if we had only money to buy a 
specific kind of alcohol, it would be gin. But later, 
he drank a lot of scotch. He'd drink beer, he'd drink 
wine. 

Q. Was Mr. Eastman a daily drinker? 

A. Yes. 

Q. How much would Mr. Eastman drink on a 
particular day? 

A. He would drink until it was gone. So if there 
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was a bottle of wine, he would drink that. If there was 
a bottle of gin, that would be gone. If there was two 
or three bottles of wine, that would be gone. 

Q. Did that continue throughout the time you 
lived with him or did that increase or decrease at all? 

A. There were times when he would make an attempt 
at quitting. 

Q. How many times do you remember him making an 
attempt to quit drinking? 

A. I would imagine, like, 10, 12 times. 

Q. What was the longest period do you remember 
Mr. Eastman not drinking during those 10 to 12 quit 
attempts? 

A. I think the longest was two weeks. Usually, 
it was shorter than that. 

Q. Do Mr. Eastman ever seek any assistance during 
those 10 to 12 times he attempted to quit drinking when 
you were living together? 

A. No. 


Q. How was it you came to know that he was trying 
to quit? 

A. Because he would tell me that. 

Q. What would he say? 

A. He would tell me that we weren't going to have 
any alcohol in the house, that he was going to try and 
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not drink for a while. 

Q. Would he tell you why he wanted to not drink 
for a while on those occasions? 

A. He just said that he didn't want to drink for 
a while, and he knew that if there was alcohol there, he 
would drink it. 

Q. Do you remember him ever saying to anyone 
other than you that he wanted to quit drinking or didn't 
want to drink for a while? 

A. He would — you know, if there were people 
around that he would normally drink with and he wasn't 
drinking and they would want to know why, that's what he 
would say, is that he just didn't want to drink for a 
while. 


Q. Were his attempts to quit drinking preceded by 
the statement you're mentioning, some kind of statement 
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from him announcing that he was going to quit drinking? 

A. He would make a comment to me because it was 
normal for him to have a drink every day. So then, you 
know, if he didn't have one, it would be unusual. And 
by having a drink, a lot of times we were going out, we 
would go out to a bar or something. 

Q. When he drank, as you've described it, until 
all the alcohol was gone in the bottle, did he become 
intoxicated? 
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A. Not always, but I could tell. There were 
times I couldn't always tell if he was intoxicated. I 
shouldn't have said that I couldn't. People couldn't 
always tell if he was intoxicated or not by looking at 
him. 

Q. Could you tell? 

A. Yes. 

Q. What percentage of the time or how often did 
Mr. Eastman become intoxicated when he drank alcohol 
that you observed? 

A. I think in the beginning with my relationship, 
I don't remember him getting intoxicated as much as 
later. 


Q. How were you able to observe that he was 
intoxicated, Ms. Stamats? 

A. By his — the way he talked, by his motor 
skills, those kinds of things. 

Q. How would he talk when he was intoxicated? 

A. He wasn't as lucid about his thoughts, or then 
times he would come up with these, what he thought were 
brilliant, you know; ideas, and then he could be very — 
I'm trying to think of a right word — forceful in what 
he was trying to say. Sometimes he was just falling 
down drunk. 

Q. How many times do you remember him being 
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falling down drunk? 

A. Throughout that — 

Q. Throughout the time you lived with him. 

A. Maybe ten times. 

Q. Approximately how many times do you remember 
Mr. Eastman being intoxicated from alcohol during the 
time you lived with him? 

A. Forty or fifty times. 

Q. Do you ever remember Mr. Eastman being 
hungover? 

A. Oh, yeah. 

Q. Did you ever see Mr. Eastman drinking at work? 


A. Yes. 

Q. How many times? 

A. The most — there were times when we were 
working on a project or something, and occasionally, he 
might drink, but that was when we were just working 
together. Not when he worked officially for a company. 

When we work at United Way, towards the end of 
his employment there, he did keep vodka in his drawer 
and drink. 


Q. What year would that have been approximately? 
A. In '71. 

Q. Did you see him in 1971 taking the vodka out 
of his drawer and drinking it at United Way? 
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A. Yes, because it shocked me. 

Q. How many times did you see him doing that? 

A. Three or four. It was during a short period 

of time. 


Q. Did you say anything to him about that? 

A. Yes, because it really shocked me because I 
had never known him, you know, to really drink while he 
was working other than those times when we would be on a 
project and we didn't have a whole lot to do or 
something. It would be the end of the day or the middle 
of the day and there wasn't a whole lot to do after 
that. 


Q. What did you say to him? 

A. I asked him about it. I asked him about why 
he had the vodka in his drawer and he told me he needed 
it. 


Q. Did he tell you why he needed it? 

A. Because he was frustrated at United Way and it 
helped him get through the day. 

Q. Did he tell you how many times he drank while 
he was working at United Way? 

A. No. He told he it was something he had just 
started. 


Q. How long did he continue at United Way after 
you first saw him drinking vodka at work? 
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A. Maybe a month and a half. 

Q. Tell me if there were days when Mr. Eastman 
would start his day with a beer for breakfast? 

A. Yeah. 

Q. And during the times that he was not employed 
at some regular occupation, like United Way, what type 
of work was he doing? You said some spec writing. I'm 
not sure what that means. 

A. That means he was working on a film script 
that he could try and sell. Or, he'd write — start to 
write chapters in a book or that kind of writing. He 
didn't have any specific client. When he was writing on 
film scripts, they were for the motion picture industry. 

Q. Did you recall any of the film scripts that he 
worked on? 


A. Yes, I do. 

Q. Do you recall any of the names? 

A. No, I don't recall any of the names, but I 
remember some of the subjects. 

Q. What were the subjects? 

A. One of them had to do with cock fighting. 

Q. The film "Rooster"? 

A. Yes. Another had to do with a woman, and she 
tore up houses or rooms or that kind of thing. 

Q. What do you think John's strength was as a 
ROBERT A. DEMPSTER & ASSOCIATES 
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writer? 


A. I think he was creative. Came up with, you 
know, different kinds of creative ideas, and, you know, 
I thought his dialogue was pretty good. 

Q. Did Mr. Eastman ever discuss with you reading 
any articles regarding cigarette smoking? 

A. Not that I remember. 
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Q. You had talked earlier that he would read the 
paper and discuss articles in there; is that correct? 

A. Yes. 

Q. And you don't remember him ever talking to you 
about an article on cigarette smoking that he read. 

A. If he did, I don't remember. 

Q. During the time that you knew him, was there 
ever a time that Mr. Eastman did not have a cigarette 
available to him? 

A. Only for brief periods. 

Q. What would happen if Mr. Eastman did not have 
a cigarette available to him? 

A. He just wasn't very happy about it. 

Q. Why do you say that? 

A. Well, he just wasn't. I mean, he would talk 
about how he needed to have a cigarette. 

Q. What would he say in that regard? 

A. He would just express the fact that he really 
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wished he had a cigarette and didn't happen to have one. 

Q. Would he become more irritable? 

A. Yes. 

Q. Do you remember what he thought about menthol 
cigarettes? 

A. He thought that would be less harmful to him. 

Q. Do you know why he thought that? 

A. He was concerned about his voice because that 

was, you know, his income, and he was causing and he, 
you know, was trying to do something so that it 
wouldn't — his voice wouldn't deteriorate and he 
wouldn't cough so much. 

Q. Do you know why he thought menthol cigarettes 
would be better for him? 

A. Something he had heard. 

Q. Did you associated his cough with smoking? 

A. I think so, yes. 

Q. Why do you say that? 

A. There were times it seemed that he coughed 
more when he was smoking. 

Q. But you never encouraged him to see a doctor 
about it? 


A. No. He coughed from the time I first knew 
him. I may have encouraged him but I don't remember. I 
mean — 


ROBERT A. DEMPSTER & ASSOCIATES 

1 Q. Have you ever heard John Eastman use any 

2 cigarette slang? 

3 A. What do you mean by "cigarette slang?" 

4 Q. Did he ever call a cigarette anything other 

5 than a cigarette? 


3893 


6 

A. 

I don't remember. 

7 

Q. 

Have you ever heard the term "coffin nail 

8 

before? 


9 

A. 

I've heard that term. 

10 

Q. 

Did John Eastman use that term? 

11 

A. 

I don't remember. 

12 

Q. 

How about the term "nicotine fiend"? 

13 

A. 

I've heard that term, but I don't remembe 

14 

using — 


15 

Q. 

Do you remember John using any cigarette 

16 

slang? 
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A. No. 

Q. Do you think John Eastman was addicted to 
cigarettes? 

A. Yes. 

Q. Why do you say that? 

A. Because he smoked all the time. 

Q. Any other reason? 

A. Well, you know, for brief periods when he 
didn't have a cigarette, and for brief periods, I mean 
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an hour and a half, two hours, he was really craving a 
cigarette. 

Q. How do you know he was craving a cigarette? 

A. Because he would keep saying he wanted to have 
a cigarette, he needed to have a cigarette. 

MR. CHRISTOPHER: That's the end of the 


deposition. Your Honor. 

THE COURT: All right. Put your pens away and 
I am going to let you go home. 

Are we going to be able to start at 8:30 
tomorrow? 


MR. LYDON: Your Honor, if we could start at 
9:00, we're resting, I think. I forgot to check. 

THE COURT: Are you going to be putting 
something on tomorrow, other than the introduction 
of some documents? 


MR. ACOSTA: I don't think so. 

MR. LYDON: We have one depo and that's it. 

THE COURT: All right. I just want to make 
sure that we have enough time to do our 
instructions. 

Okay. Well, the good news is you come in at 
9:00, there is strong indications that we are going 
to be finished for you early tomorrow and it look 
like we may be going into closing arguments on 
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Wednesday. 

All right. You are free to go. See you 
tomorrow at 9:00. 

(Whereupon, the jury left the courtroom, after 
which the following proceedings transpired:) 

THE COURT: Is there anything we are going to 
need to argue about tomorrow morning. 

MR. CHRISTOPHER: I don't know if Mr. Acosta 
has an objection. I want to move in EA694. 

THE COURT: You want to put that in at some 

time? 

MR. ACOSTA: He wants to put it in. I have an 
objection. This is the letterhead that Dr. Farrone 
discussed during his cross-examination and he 
acknowledged writing a letter. 

THE COURT: Okay. All right. I've been 
handed EA694, which is a letter from Farrone. The 
plaintiff has an objection to the defendant's 
desire to move this document into evidence. This 
letter discusses with the Witness Farrone during 
the cross-examination of the witness in the 
plaintiff's case. Dr. Groff. And Mr. Acosta is 
objecting to the introduction of the letter. 

Has the jury already seen the letter? 

MR. CHRISTOPHER: Yes, they have seen the 
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letter. Dr. Farone acknowledged writing it. It 
goes towards bias. Mr. Acosta brought out that 
Dr. Farone, indeed, has been asked about this 
letter. 

THE COURT: Mr. Acosta, do you have some 
specific grounds for your objection to this 
document on the record? 

MR. ACOSTA: Well, it's hearsay and it was 
used for impeachment purposes. 

THE COURT: Well, at that point it would be 
introduced. It's not about being introduced to 
prove the truth of any matters asserted, is it? 

MR. CHRISTOPHER: No, Your Honor. 

THE COURT: I think this was — it was 
designed to demonstrate the biases of the witness 
on the basis that you have legal action pending in 
perceiving there is some wrong treatment that he 
received, so I'm going to allow this to come into 
evidence as EA694. 

Okay. That concludes today's proceedings? 

MR. ACOSTA: Yes, Your Honor. 

THE COURT: Very well. Assuming we don't have 
something to discuss tomorrow before 9:00, see you 
then. Go ahead get ready for the instructions 
conference so we can have written instructions 
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before we bring all oral arguments to the jury. If 
we commence arguments on Wednesday, we will be 
arguing, instructing and sending them out to start 
their deliberations. 

THEREUPON, the trial concluded sine die. 
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